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Material protected by this copyright notice may be reproduced and used by parties, or intending 
parties to dispute resolution services administered by the Building Disputes Tribunal without formal 
permission or charge, provided that the material is reproduced accurately using the most up to 
date version, that the material is not used in a manner that is misleading or deceptive, and that the 
source and copyright of the material is acknowledged. Otherwise, no part of the material protected 
by this copyright notice may be copied, reproduced, utilised, adapted, distributed, republished, 
downloaded, modified, displayed, posted, stored in a retrieval system, printed, or transmitted in 
any form or by any means, including but not limited to electronic, mechanical, photocopying or 
otherwise, on-sold, commercialised, or used to create derivative works, without the Building 
Disputes Tribunal’s express and prior written permission. 
 
It should be noted that every care has been taken to ensure the contents of this Guide are accurate 
and updated. However, this Guide is only intended to provide readers with an overview summary 
of the subject matter. It is not intended to be comprehensive or a substitute for independent legal 
advice. Parties must rely entirely on their own skill and judgement when using this Guide. Building 
Disputes Tribunal does not assume any liability to anyone for any loss or damage caused by any 
error or omission herein and expressly disclaims any and all such liability whether involving 
negligence, breach of contract, breach of fiduciary duty, breach of statutory duty or otherwise. 
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SECTION I: INTRODUCTION 
 

There are several ways for a party to enforce an adjudication determination under the Construction 

Contracts Act 2002 (the Act), and it is generally very difficult to resist enforcement. However, there 

are some options depending on the method of enforcement employed.  

An adjudicator's determination can also (in some circumstances) be challenged through judicial 

review in the High Court.  

This guide1 is intended to provide a summary of ways to resist enforcement and should be read 

alongside the Building Disputes Tribunal Guide to Enforcement under the Construction Contracts 

Act 2002.2  

Key preliminary points are: 

• An adjudicator's determination is binding even if 

another proceeding in respect of the same 

dispute has been commenced.3 This means that 

an adjudication determination must be complied 

with unless and until the matter is finally 

determined by agreement, litigation, or 

arbitration (where there is an arbitration 

agreement).  

• Generally speaking, an unsuccessful party 

cannot set-off other debts or claims between 

them and the successful party in order to resist 

enforcement of an adjudication determination. 

The Act excludes set-off and counterclaims 

except where they involve a liquidated sum that 

is not disputed or determined to be owing in a 

court judgment.4 

• The Act puts emphasis on quick responses and 

contains some short timeframes.  

• Any amount that a party is found to be liable to 

pay must be paid within two working days of receiving the adjudicator's determination, 

unless the adjudicator determines some other period or the payment is contingent on some 

other event.5 

 
1 This guide is not legal advice. No person should act in reliance on any statement contained in this publication 
without first obtaining specific professional advice.  
2 Guide to Enforcement under the Construction Contracts Act 2002 <www.buildingdisputestribunal.co.nz>. 
3 Section 60. . 
4 Section 79. 
5 Section 59(1) and (5). 

Options to resist enforcement 
include: 

• challenging suspension of 
works; 

• setting aside a statutory 
demand; 

• opposing entry of an 
adjudicator's determination 
as a judgment; 

• defending recovery as a 
debt due; and 

• judicial review. 
 

file:///M:/NZDRC/ID2/058492E8-0F22-44A4-A9C7-D2111A08E020/0/103000-103999/103055/L/L/CCA%20Adjudication%7b3%7d%20guide%20to%20resisting%20enforcement%20(ID%20103055)/www.buildingdisputestribunal.co.nz
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• A defendant seeking to oppose entry of an adjudicator's determination as a judgment has 

five working days from receiving the plaintiff's application to apply to the court for an order 

that the plaintiff's application be refused.6 Otherwise, the court must enter judgment.7 

• The successful party cannot enforce the adjudication determination unless the other party 

has failed to pay the amount determined as owing or failed to comply with the determination 

in terms of rights and obligations, and the relevant date for payment or compliance has 

passed.8  

• The Act was amended in 2015. The rules for enforcing adjudicators' determinations vary 

depending on whether the relevant construction contract was entered into before or after 

1 December 2015. One important distinction is that for contracts entered into or renewed 

before 1 December 2015, determinations on rights and obligations of the parties are not 

enforceable. However, “rights and obligations” adjudication determinations in relation to 

contracts entered into after 1 December 2015 are enforceable. 

 
 

 
6 Section 74. 
7 Section 75. 
8 Sections 59(1) and (5), and 59A(2). 

 

 

What is a “rights and obligations” determination? 

A determination on rights and obligations can be distinguished from a 

determination that an amount of money is payable. An example of a 

rights and obligations determination might include where a claimant 

seeks a declaration that it is entitled to an extension of time but does not 

seek delay and disruption costs. 
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SECTION II: RESPONDING TO A NOTICE OF INTENTION TO 
SUSPEND WORKS 

Where an adjudicator determines that a principal owes a contractor money, the contractor may 

serve the principal with a notice of intention to suspend works (unless the contract is a residential 

construction contract entered into before 1 December 2015).9  

After being served with a notice of intention to suspend works, the principal has five working days 

to pay the amount owing, otherwise the contractor can suspend works until it is paid (although the 

contractor at its own election may start work again before payment).10  

The most obvious way to avoid suspension of works by a contractor is to pay the amount owing: 

• Payment within five working days of being served removes the right to suspend works. 

• If payment is made after works are suspended, the contractor must start work again upon 

receiving payment. 

The Act’s rules around suspension do not prevent principals and contractors negotiating other 

arrangements outside of the Act to avoid suspension, although the contractor will retain the right 

to suspend notwithstanding any agreement otherwise.11 

If the contractor has an adjudication determination in its favour, there is usually no legal basis to 

challenge a notice of intention to suspend works.  Situations where a suspension of works can be 

challenged are rare, but may include where: 

• the date for payment has not yet 

passed; 

• the contractor's notice of intention 

to suspend does not comply with the Act; 

or 

• the contractor suspends work less 

than five working days after the notice is 

served. 

If a contractor does suspend work 

without proper grounds, the principal 

may have a claim for breach of contract 

that can be raised at a later date, or may be entitled to terminate the contract, each subject to 

terms of the contract.   

 

 
9 Section 59(2)(b).  Previously, section 10(b) provided that the right to suspend works did not apply to residential 
construction contracts. 
10 Sections 24A(1)(c), 24A(2)(e), and 24A(5). 
11 Section 12 – it is not possible to contract out of the Act. 

A notice of intention to 

suspend works must state: 
(a) the ground or grounds on which the 

proposed suspension is based; and 

(b) that the notice is given under the 

Act. 

s 59(3)(a) and (b) 
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SECTION III: RESPONDING TO A STATUTORY DEMAND  

A creditor of a company can seek to enforce its debt by issuing a statutory demand. A company is 

presumed to be insolvent if it fails to comply with a statutory demand.  

While statutory demands are usually used to start a liquidation process, the courts have confirmed 

that they are a legitimate method of enforcing a debt (even where the creditor does not intend to 

put the company into liquidation).12 A statutory demand can be issued in relation to a debt arising 

from an adjudication determination without resorting first to any of the enforcement methods set 

out in the Act.13  

On receipt of a statutory demand, a company has only 10 working days to make an application to 

the High Court to set it aside. The two main grounds on which a court can set aside a statutory 

demand are:14 

• there is a genuine and substantial dispute about whether or not the debt is owing or due; 

and/or 

• the company has a counterclaim, set-off or cross demand against the creditor. 

However, it is rare for the Court to set aside a statutory demand in relation to an adjudication 

determination. This is because an amount owing under an adjudication determination is a debt 

due, and the Act prevents any set-offs or counterclaims being raised in defence to a claim for the 

debt.15   One situation where a statutory demand based on an adjudication determination may be 

set aside is where the determination specified a date for payment of the amount, and that date has 

not yet passed.  

 

 
12 Manchester Securities Limited v Body Corporate 171208 [2018] NZCA 190. 
13 Gill Construction Company Ltd v Butler [2010] 2 NZLR 229 (HC). 
14 Section 290 of the Companies Act 1993. 
15 Section 79. 

 
“A statutory demand is a demand by a creditor in respect of a debt owing 

by a company made in accordance with this section.” 

Companies Act 1993, s 289 
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SECTION IV: OPPOSING ENTRY OF AN ADJUDICATION 
DETERMINATION AS A JUDGMENT IN COURT 

A party who has an adjudication determination made in its favour may apply to have the 

determination entered as a judgment in the District Court.16  Adjudication determinations in relation 

to residential construction contracts entered into or renewed before 1 December 2015 cannot be 

entered as court judgments. 

A defendant has a right to oppose the application by making its own application to the District Court 

for an order that entry as a judgment be refused.  This application must be filed with the District 

Court,17 using Form 105.18 However, a defendant has only five working days to do so and there 

are only limited grounds on which to oppose. These are: 

• the defendant has already paid the 

amount payable to the plaintiff; 

• the relevant contract is not a construction 

contract in terms of the Act; 

• the determination contains a condition 

that has not yet been met; or 

• the determination sets a date for 

compliance that has not yet passed.  

If the determination relates to the parties' rights 

and obligations, rather than payment of money, a 

defendant can also oppose the plaintiff's 

application on the basis that a change in circumstances means that compliance with the 

determination is no longer possible.  

The courts have also held that the District Court can refuse to enter a determination as a judgment 

if: 

• the adjudicator was not appointed following the proper process set out in the Act;19 or 

• there was no construction contract between the parties to the adjudication.20 

After an application to oppose entry as a judgment is filed, the court may allocate a hearing date, 

or decide that the matter should be dealt with without oral evidence or submissions and based 

solely on the documents that the parties have filed.21 The matter will then be considered by a judge, 

who will decide whether or not any of the grounds of opposition apply. If the court is satisfied that 

any of the grounds of opposition apply, it must not enter the determination as a judgment.  

If a defendant takes no steps within the five working day timeframe, the court must (at the request 

of the plaintiff) enter the determination as a judgment as soon as practicable.22 

 
16 Section 73(2) and (3). 
17 District Court Rules 2014, rule 20.88. 
18 District Court Rules 2014, Form 105 <http://www.legislation.govt.nz>. 
19 Stellar Projects Limited v Nick Gjaja Plumbing Limited HC Auckland CIV 2005-404-6984, 10 April 2006. 
20 Patel v Pearson Group Ltd HC Wellington CIV-2008-485-2571, 24 April 2009; LSB Ltd v Loader DC Hamilton 
CIV-2008-019-1041, 26 September 2008. 
21 Laywood v Holmes Construction Wellington Ltd [2009] 2 NZLR 243 (CA) at [44]. 
22 Section 75. 

A construction contract 

covers a wide variety of 

construction work including 

design or engineering work 

and quantity surveying 

work. 

See the Act, s 6 
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If a determination is entered as a judgment, the plaintiff can take advantage of the District Court's 

enforcement mechanisms. These include charging orders, attachment orders,23 warrants to seize 

and sell property, and garnishee 

orders24 (although charging 

orders are the most commonly 

sought enforcement mechanism 

under the Act).  

If a judge refuses to enter the 

determination as a judgment, the 

adjudicator's determination 

ceases to have binding effect.25

 

SECTION V: DEFENDING COURT PROCEEDINGS FOR RECOVERY 
OF A DEBT DUE 

An alternative avenue for enforcing an adjudication determination is to bring proceedings in court 

to recover any amounts of money awarded as a debt due. The Act also provides that in debt due 

proceedings, the plaintiff can also recover the actual and reasonable costs of recovery (as 

determined by the court).26 

These costs can be 

substantial.  

The most common court 

proceeding is an application 

for summary judgment, 

where a judgment can be 

obtained without a full 

hearing. The plaintiff’s case 

in such an application is that 

there is no defence to the 

claim. This is usually the 

case, because the Act does 

not allow any set-off or counterclaim to be used as a defence to debt due proceedings.27 Also, 

issues of fact raised in the adjudication itself are not relevant in summary judgment proceedings – 

the relevant fact is that an adjudicator determined an amount was owing and failure to pay meant 

that the amount became a debt due.  

 
23 An attachment order requires an employer to pay part of a debtor's income directly to a creditor. 
24 If someone else owes the debtor money, a garnishee order requires that person to pay the money directly to the 
creditor instead of to the debtor. 
25 Patel v Pearson Group Ltd HC Wellington CIV-2008-485-2571, 24 April 2009 at [45] and [55]. 
26 Section 59(2)(a)(ii). 
27 Section 79. 

A charging order charges the estate, right, 

title, or interest of the liable party in the 

property described in the order with 

payment of the amount for which the 

entitled party may obtain or has obtained 

judgment. 

High Court Rule 17.40 

 

In determining whether costs of recovery claimed are 

actual and reasonable, the courts will undertake an 

objective assessment to ascertain first whether the tasks 

charged for were reasonably necessary and, second, 

whether the charge out rates applied were also 

reasonable. 

Groyens Development (2012) Ltd v Collis Murdoch 

Earthmovers Ltd [2015] NZHC 1206 
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An example of a situation where a summary judgment was successfully defended is where there 

was no binding construction contract, and therefore the adjudicator had no jurisdiction to make the 

determination.28  

SECTION VI: JUDICIAL REVIEW OF AN ADJUDICATION 
DETERMINATION 

Judicial review is a process where the High Court considers a decision-making procedure and 

determines whether the decision made is valid. The court is not concerned with the substance of 

the decision (ie whether the outcome is correct), but whether the decision-maker followed a proper 

process and acted fairly. The grounds for review are narrow and High Court proceedings can be 

expensive.  

 

The most likely grounds for 

succeeding in judicially reviewing 

an adjudicator's determination are 

where the adjudicator has acted 

outside his or her jurisdiction or 

there has been a significant 

breach of natural justice or 

fairness, for example where one 

party was not given an opportunity 

to present its case (or to respond 

to the other party's case). Other 

grounds of review are available including illegality, error of law, and unreasonableness, but there 

is a high threshold for succeeding in judicial review proceedings in any context.29 

Examples of cases where a party has succeeded in judicially reviewing an adjudicator's 

determination include: 

• Where an adjudicator determined that payment schedules were invalid, but this issue had 

not been raised by the parties, and so the parties did not provide evidence or submissions 

on it. This was a breach of natural justice. The adjudicator's determination was set aside.30 

• Where an adjudicator determined a claim based on his own (non-expert) assessment of 

repair costs from a site visit, where it was clear that an expert opinion was required. This 

was also a breach of natural justice.31 

• Where a company had disputed that it was a party to a construction contract, but an 

adjudicator determined that it was liable under the contract without providing reasons for 

deciding it was a party. The issue of liability was remitted to the adjudicator to be 

reconsidered.32  

 
28 M Van Der Wal Builders & Contractors Ltd v Walker HC Auckland CIV-2011-004-83, 26 August 2011. 
29 Rees v Firth [2012] 1 NZLR 408 at [27]; Waiora Trading Ltd v O’Sullivan [2014] NZHC 304 at [7]. 
30 Horizon Investments Ltd v Parker Construction Management (NZ) Ltd HC Wellington CIV-2007-485-332, 4 April 
2007. 
31 Tayler v LaHatte HC Auckland CIV 2007-404-6843, 24 June 2008. 
32 Waiora Trading Ltd v O’Sullivan [2014] NZHC 304. 

Judicial review is a technical area of law and such 

proceedings can be expensive. We strongly 

suggest you take independent  

legal advice if you are  

considering taking this step. 
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• Where the adjudicator determined the dispute on the basis of matters which were not 

referred to him and where the applicants were denied an opportunity of being heard on a 

central issue. This was an error of law in the first case and a breach of natural justice in 

the second. The adjudicator’s determination was quashed.33 

• Where an adjudicator failed to address issues raised in the adjudication and to give 
adequate reasons. The court considered the determination to be manifestly flawed, 
constituted a substantial error of law, and that in the circumstances it must be set aside. 
The adjudicator’s decision was quashed.34 

  

 
33 Anderson v Swindells [2018] NZHC 1803. 
34 Chappell v Swindells [2018] NZHC 2982. 
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APPENDIX 1 – DISTRICT COURT FORM 105: APPLICATION TO 
OPPOSE ENTRY OF ADJUDICATOR’S DETERMINATION AS 

JUDGMENT 
 

Note: the contents of Form 105 were accurate as at the date of publication of this guide. Please 

ensure you check current requirements: 

http://www.legislation.govt.nz/regulation/public/2014/0179/latest/DLM6125510.html  

 

In the District Court 

[Name of registry] 

No: [number of proceeding] 

Under the [name of Act under which proceeding is authorised] 

In the matter of [specify matter to which proceeding relates] 

Between [full name, place of residence, occupation] 

(plaintiff) 

And [full name, place of residence, occupation] 

(defendant) 

Include the following if there is a counterclaim against both the plaintiff and another person. 

Between [full name, place of residence, occupation] 

(defendant) 

And [full name, place of residence, occupation] 

(plaintiff) 

And [full name, place of residence, occupation] 

(counterclaim defendant) 

 
To the plaintiff and [names of other parties to be served] 

This document notifies you that— 

1 I, [full name, address, description of defendant], intend to oppose the application for an order 

that the adjudicator’s determination be enforced by entry as a judgment. 

2 I intend to oppose the application on the following ground/grounds*: 

Select relevant paragraphs. 

(a) that the amount payable under the adjudicator’s determination has been paid to the plaintiff: 

(b) that the contract to which the adjudicator’s determination relates is not a construction contract 

to which the Construction Contracts Act 2002 applies: 

(c) that a condition imposed by the adjudicator in his/her* determination has not been met. 

*Select one. 

Date: 

Signature: 

(defendant) 
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