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It should be noted that every care has been taken to ensure the contents of this Guide are accurate
and updated. However, this Guide is only intended to provide readers with an overview summary
of the subject matter. It is not intended to be comprehensive or a substitute for independent legal
advice. Parties must rely entirely on their own skill and judgement when using this Guide. Building
Disputes Tribunal does not assume any liability to anyone for any loss or damage caused by any
error or omission herein and expressly disclaims any and all such liability whether involving
negligence, breach of contract, breach of fiduciary duty, breach of statutory duty or otherwise.

I' © Building Disputes Tribunal Limited 2025— Guide to Enforcement under The Construction Contracts ii
Act 2002 ID 103057



CONTENTS

STATUTORY REFERENCES

SECTION I: INTRODUCTION
Residential or commercial

SECTION Il: HOW TO ENFORCE A DETERMINATION
Money determinations
Rights and obligations determinations
SECTION lll: SUSPENSION OF CONSTRUCTION WORK
Enforcement options: an overview
SECTION IV: ENTRY OF THE DETERMINATION AS A JUDGMENT IN COURT
How to apply
Opposition to entry of judgment

Contracts concluded or renewed after 1 December 2015

Commercial construction contracts concluded or renewed before 1 December 2015
District Court decision
SECTION V: ISSUE A CHARGING ORDER
How to obtain a charging order
SECTION VI: APPLY TO THE COURT FOR SUMMARY JUDGMENT OF THE AMOUNT
AS A DEBT DUE
District Court or High Court?
How to apply
SECTION VII: ENFORCEMENT OF THE JUDGMENT UNDER THE HIGH
COURT/DISTRICT COURT RULES
SECTION VIII: ISSUE A STATUTORY DEMAND
How to issue a statutory demand

APPENDIX 1 — DISTRICT COURT FORM 104: APPLICATION FOR ADJUDICATOR’S
DETERMINATION TO BE ENFORCED BY ENTRY AS JUDGMENT

APPENDIX 2 — DISTRICT COURT FORM 105: APPLICATION TO OPPOSE ENTRY OF
ADJUDICATOR’S DETERMINATION AS JUDGMENT

INDEX
ABOUT THE CONTRIBUTORS

I' © Building Disputes Tribunal Limited 2025— Guide to Enforcement under The Construction Contracts
Act 2002 ID 103057

<

N N oo o oot AW NDNDN PR =

10

11

13
14
15



STATUTORY REFERENCES

STATUTES

Companies Act 1993, s 289

Construction Contracts Act 1002, s 59(2)(a)
Construction Contracts Act 2002, s 24A(1)(iii)
Construction Contracts Act 2002, s 24A(2)
Construction Contracts Act 2002, s 24A(4)(a)
Construction Contracts Act 2002, s 48(1)(a)
Construction Contracts Act 2002, s 59(1)
Construction Contracts Act 2002, s 59(2)(a).
Construction Contracts Act 2002, s 59(2)(b)
Construction Contracts Act 2002, s 59(3)
Construction Contracts Act 2002, s 59(5)
Construction Contracts Act 2002, s 59(5)(a)
Construction Contracts Act 2002, s 59(5)(b).
Construction Contracts Act 2002, s 72(1)(iii)
Construction Contracts Act 2002, s 72(2)
Construction Contracts Act 2002, s 74
Construction Contracts Act 2002, s 74(3)
Construction Contracts Act 2002, s 74(4)
Construction Contracts Act 2002, s 75
Construction Contracts Act 2002, s 76(2)(b)
Construction Contracts Act 2002, ss 73-78
Contract and Commercial Law Act 2017, part 2, subpart 3
District Court Rules 2014, r 20.86

District Court Rules 2014, r 20.88

High Court Rules 2016, rs 12.1 — 12.16
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SECTION I: INTRODUCTION

The Construction Contracts Act 2002 (the Act) provides for resolution of disputes arising under
construction contracts by way of an adjudicator's determination.

A party who is found liable by an adjudicator to pay money or perform obligations is required to
comply promptly with the adjudicator's determination. Where the liable party refuses or fails to
comply with the determination in full, the Act and the courts provide mechanisms for enforcement.
This is a guide to those mechanisms.!

In deciding which process to use for the enforcement of a determination, there are a number of
practical considerations to bear in mind, including:

e urgency;
e the amount of money involved:; The Building Disputes

. . Tribunal recommends
o the likely legal or other costs;

_— . that any party seeking to
¢ the likelihood of the other party becoming enforce an adjudicator’s

insolvent; and determination obtains
e whether the construction project has been legal advice from an
completed. experienced practitioner

For information on resisting enforcement of a in this field.

determination, see the Building Disputes Tribunal
Guide to Resisting Enforcement under the
Construction Contracts Act 2002.2

RESIDENTIAL OR COMMERCIAL

The Act was amended on 1 December 2015.% Before this amendment, the Act contained a
distinction between residential construction contracts and commercial construction contracts. A
residential construction contract is where one party to the contract is a residential occupier. A
commercial construction contract is where neither party is a residential occupier. These distinctions
still apply to contracts entered into or renewed before 1 December 2015.

Also, the enforcement provisions in the Act do not apply to residential construction contracts
entered into or renewed before 1 December 2015.

1 This guide is not legal advice. No person should act in reliance on any statement contained in this publication
without first obtaining specific professional advice.

2 Guide to Resisting Enforcement under the Construction Contracts Act 2002
<www.buildingdisputestribunal.co.nz>.

3 Construction Contracts Amendment Act 2015.
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However, the enforcement provisions in the Act apply to all construction contracts concluded or
renewed after 1 December 2015, irrespective of whether a party to the contract is a residential
occupier.

SECTION II: HOW TO ENFORCE A DETERMINATION

An adjudicator may determine that an amount of money is payable by one party within a specified
time frame and/or determine the rights and obligations of the parties on specific issues. Some
determinations will involve both payment, and rights and obligations.

The processes for enforcement are described below. In summary these are:

MONEY DETERMINATIONS

If an adjudicator has made a determination that an amount of money is payable, and the liable
party has not paid the amount in full before the close of the relevant date,* the Act says that the
amount owing is a “debt due”.®

Enforcement options are one or more of the following:

e suspending construction work;

e entering the determination as a judgment in court;

e applying to the court for a charging order over the construction site land;
e applying to the court for summary judgment of the debt due; or

e issuing a statutory demand for the debt due

RIGHTS AND OBLIGATIONS DETERMINATIONS

If an adjudicator has made a determination regarding the rights and obligations of the parties, and
a party has not complied with that determination within the specified timeframe, the only
enforcement option is:

e entering the determination as a judgment in court

What is a “rights and obligations” determination?

A determination on rights'and obligations can be distinguished from a determination that an
amount of money is payable. An example of a rights and obligations determination might
include where a claimant seeks a declaration that it is entitled to an extension of time but does
not seek delay and disruption costs.

4 The ‘relevant date’ means two working days after the date on which a copy of the determination is given to the
parties, or any later date determined by the adjudicator (section 59(5)(a) and (b)).
5 Section 59(2)(a) of the Construction Contracts Act 2002.
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SECTION Ill: SUSPENSION OF CONSTRUCTION WORK

Where an adjudicator’s determination is not complied with, the party carrying out the construction
work under a construction contract has the right to suspend work if three things have occurred:®

o the other party has not complied with an adjudicator's determination that they must pay an
amount by a particular date;

e anotice of intention to suspend on the other party has been served which states that it is
given under the Act and sets out the ground(s) on which the proposed suspension of works
is based;” and

o the other party does not pay the amount claimed, or comply with the determination, within
five working days of receiving the notice of intention to suspend.

Aside from the exclusion of residential construction contracts noted above, the process for
suspending work does not differ between contracts concluded or renewed before or after 1
December 2015.

The effect of suspending work in these circumstances is that the party suspending work:2

e isnotin breach of the contract;

e is not liable for loss or damage suffered by the other party;

e s entitled to an extension of time to complete the contract (although not to recover costs
incurred solely by reason of this extension);

e retains its rights under the contract, including rights of termination;

e retains its rights to other contractual remedies, such as the right to cancel and claim
damages;® and

e may, at any time, lift the suspension.

The right to suspend work ceases when the other party pays the amount owing in full or complies
with the adjudicator's determination. If the suspending party fails to return to the site after payment
or compliance by the other party, the suspending party would be in breach of contract.

6 Section 24A(1)(iii); section 72(1)(iii) for contracts entered into or renewed before 1 December 2015.
7 Sections 59(2)(b) and 59(3).

8 Sections 24A(2) and 24A(4)(a) (current Act); section 72(2) (as in force before 1 December 2015).

9 Under part 2, subpart 3 of the Contract and Commercial Law Act 2017.
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ENFORCEMENT OPTIONS: AN OVERVIEW

Was your contract
entered on or before
1 December 2015?

Is your contract
residential?

NOT ENFORCEABLE

Are you seeking to
enforce a monetary
determination?

Are you seeking to Enter
enforce a monetary determination
determination? as a judgment

YES

YES If a commercial
contract, issue of
charging order if

approval given by

adjudicator

Statutory
Suspend SUIUIUE demand
works judgment - (where debtor isa
debt due company)
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SECTION IV: ENTRY OF THE DETERMINATION AS A JUDGMENT IN
COURT

If an adjudicator makes a determination with regards to either money owing or other rights and
obligations under the contract, the Act allows a party to apply to the District Court to have this
determination entered as a judgment.

HOW TO APPLY

The Act sets out a specific process, which is the same regardless of whether the determination
concerns money owing or other rights and obligations.*® Note that for construction contracts
entered into or renewed before 1 December 2015, this option only applies to claims for the payment
of money under commercial construction contracts.

The application must be made to the District Court and comply with the District Court Rules.
The District Court Rules require an application for entry as judgment to be:'*

e in Form 104 (attached as an appendix), which must include the statement setting out the
consequences if the defendant does not respond to the application;

e accompanied by a copy of the adjudicator's determination that is sought to be enforced; and

o filed in the registry closest to the place where the adjudication was held. This is an odd
provision but has been interpreted as being the court closest to where the adjudicator works,
or the court closest to the parties.

Before or immediately after the application is made, the party applying to the court (the plaintiff)
must serve the other party (the defendant) with:

e acopy of the application in Form 104; and
e any accompanying documents.

OPPOSITION TO ENTRY OF JUDGMENT

The defendant has the right to oppose an application for entry as judgment.'?

10 Sections 73-78.
11 District Court Rules, rule 20.86.
12 gection 74.
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Contracts concluded or renewed after 1 December 2015

The defendant can oppose the application by applying to the District Court, within five working
days of being served with the application, for an order that entry of the determination as a judgment
be refused.

The defendant must file this opposition as an application with the court, in Form 105 (attached as
an appendix).t3

Opposition by the defendant can only be made on one or more of the following grounds:

o the defendant has already paid the amount determined by the adjudicator to be owing;

¢ the contract concerned is not a construction contract;

e a condition imposed by the adjudicator has not been met;

e due to a change in circumstances, not caused by the defendant, it is not possible to comply
with the adjudicator’s determination; or

o the date specified in the adjudicator’s determination for compliance has not passed.

Commercial construction contracts concluded or renewed before 1 December 2015

The defendant can oppose the application by applying to the District Court, within 15 working
days!* of being served with the application, for an order that entry of the determination as a
judgment be refused.

Opposition by the defendant can only be made on one or more of the following grounds:

¢ the defendant has already paid the amount determined by the adjudicator to be owing;
e the contract concerned is not a construction contract; or
e a condition imposed by the adjudicator has not been met.

DISTRICT COURT DECISION
If the District Court is satisfied that any of the grounds above apply, it must refuse the application.*®

If the District Court is not satisfied that any of these grounds are met, it must accept the application
and enter the determination as a judgment.®

If the defendant takes no steps to oppose within five working days, the District Court must, at the
request of the plaintiff, enter the determination as a judgment as soon as practicable.!’

13 District Court Rules, rule 20.88.

14 Unless the parties have agreed that the reduced timeframe of five working days in the Construction Contracts
Amendment Act 2015 is to apply to their contract (see section 11A).

15 Section 74(3).

16 Section 74(4).

17 Section 75.
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If the District Court enters the determination as a judgment, the defendant is required to comply
with the judgment.

Either party may appeal the judgment to the High Court. This requires an application for leave to
appeal to be made.

If either party does not appeal, and the judgment regarding payment of money is not complied
with, the amount owing becomes a “debt due” and enforcement options discussed below apply. If
the judgment relates to rights and obligations and these are not complied with, the party may bring
proceedings in court.

SECTION V: ISSUE A CHARGING ORDER

The use of a charging order as a method of enforcement is possible if:

e a claimant in adjudication sought the adjudicator’s approval, in its notice of adjudication,
for the issue of a charging order over the construction site land owned by a respondent or
a third-party owner; and

¢ in his or her determination, the adjudicator approved the issue of a charging order over the
construction site land.

Aside from the residential exclusion, the process for applying to the court to issue a charging order
over a construction site is the same for contracts concluded/renewed before or after 1 December
2015.

HOW TO OBTAIN A CHARGING ORDER

The adjudicator approves the issue of the charging order. The making of the charging order rests
only with the court, which it can grant upon an application for entry of the adjudicator's
determination as a judgment, as
set out in the previous section.

If the application for entry as a
judgment is successful, the
Registrar of the District Court
must immediately issue the
charging order in respect of the
construction site.!®

The party must then register the

charging order against the title of
the property. This becomes a charge over the land that prevents another party from dealing with
or disposing of the property until all of the debts against the property are paid in full.

18 Section 76(2)(b).
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Also, if a charging order is lodged against a construction site, it can constitute a breach of a
borrower’s covenant under standard loan documentation and most lenders refuse to continue to
make advances until the charging order is removed (ie the debt is paid).

SECTION VI: APPLY TO THE COURT FOR SUMMARY JUDGMENT
OF THE AMOUNT AS A DEBT DUE

Under the Act, a party can apply to the court to recover a sum as a debt due if:1°

e an adjudicator determines that one party is entitled to payment of money owing under a
construction contract; and

o the party owing the money has failed to pay the whole or part of the unpaid amount within
two working days of receiving the determination (or a later date if specified by the
adjudicator).

Aside from the residential exclusion noted above, the ability to recover an unpaid amount as a debt
due in court is available in relation to construction contracts concluded or renewed both before and
after 1 December 2015.

DISTRICT COURT OR HIGH COURT?
For amounts less than $350,000, the application must be made to the District Court.

For amounts greater than $350,000, the application must be made to the High Court.

HOW TO APPLY

An application is made to the court for summary judgment for any portion of the debt that remains
unpaid, plus actual and reasonable costs of recovery.?°

The court will convene a hearing of the parties and then issue a judgment. This process may take
several months, depending on the court’s timetable.

19 Sections 48(1)(a), 59(1) and 59(5).
20 High Court Rules, rules 12.1 — 12.16.
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SECTION VIil: ENFORCEMENT OF THE JUDGMENT UNDER THE
HIGH COURT/DISTRICT COURT RULES

If a party fails to pay in accordance with the judgment, either in relation to an entry of judgment
application or in relation to a summary judgment made by the District or High Court, the other party
can use other enforcement tools under the District Court and High Court Rules, which are not
available in relation to a determination alone. The main enforcement mechanisms are:

¢ Financial assessment: the court can evaluate the debtor's ability to pay and assess the
best order for obtaining payment.

e Attachment order: the court can order a sum to be deducted directly from the debtor's
wages and paid to the plaintiff until the outstanding sum is fully repaid.

e Garnishee order: the court can order that a third party who owes money to the debtor pay
this money directly to the plaintiff instead.

e Distress order: the court can order goods to be seized from the debtor and sold, with
proceeds used to repay the plaintiff.

SECTION ViIil: ISSUE A STATUTORY DEMAND

If an adjudicator makes a money determination and the party failing to pay is a company, the other
party may issue a statutory demand.?*

L 4
=

“A statutory demand is a demand by a creditor in respect of a debt owing
by a company made in accordance with this section.”
Companies Act 1993, s 289

21 Under section 289 of the Companies Act 1993.
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HOW TO ISSUE A STATUTORY DEMAND

A statutory demand is a written document served on the registered office of the company, which
specifies the debt owing and demands that the company pay the debt within 15 working days of
the date of service, or such longer period as the court may order.

Statutory demands are used to create a presumption of insolvency for the purposes of putting a
company into liquidation.

The other party must either pay within 15 working days or oppose it by making and serving an
application to the court to set aside the statutory demand within 10 working days of the date of
service of the demand.

The grounds for opposition are that there is a genuine and substantial dispute as to whether a debt
is owed, or the company has a counterclaim, set-off or its own demand, or it would be unjust to
hold that the company is insolvent for not paying on demand. The courts have held that where the
statutory demand is issued on the basis of a debt due under the Construction Contracts Act 2002
— ie as occurs when a party fails to pay in accordance with an adjudicator’s determination?? — the
other party cannot rely on the ground that there is a genuine and substantial dispute about the
amount owing.

The court will convene a hearing for the setting aside application and issue a judgment. If the
application to set aside the statutory demand is dismissed, and the amount demanded is not paid,
the next step is to proceed with liquidation of the company.

22 Section 59(2)(a) of the Construction Contracts Act 2002.
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APPENDIX 1 — DISTRICT COURT FORM 104: APPLICATION FOR
ADJUDICATOR’S DETERMINATION TO BE ENFORCED BY ENTRY
AS JUDGMENT

Note: the contents of Form 104 were accurate as at the date of publication of this guide. Please
ensure you check current requirements:
https://www.legislation.govt.nz/regulation/public/2014/0179/11.0/DLM6125508.html

In the District Court

[Name of registry]

No: [number of proceeding]

Under the [name of Act under which proceeding is authorised]
In the matter of [specify matter to which proceeding relates]
Between [full name, place of residence, occupation]

(plaintiff)

And [full name, place of residence, occupation]

(defendant)

Include the following if there is a counterclaim against both the plaintiff and another person.
Between [full name, place of residence, occupation]

(defendant)

And [full name, place of residence, occupation]

(plaintiff)

And [full name, place of residence, occupation]

(counterclaim defendant)

To the defendant and [names of other parties to be served]
This document notifies you that—

1 The plaintiff seeks to enforce the determination made by [name of adjudicator] on [date] by
entry as a judgment.

2 Omit this paragraph if it does not apply:
The plaintiff seeks the issue of a charging order in respect of a construction site.

This application is made under subpart 2 of Part 4 of the Construction Contracts Act 2002 and is
accompanied by a copy of the adjudicator's determination.

Date:
Signature:

(plaintiff)

Notes to defendant
Seeking legal advice
You should immediately seek legal advice about this application.

How and when can | oppose this application

If you wish to oppose this application, you must, within 5 working days after this application is
served on you, file in the court and serve on the plaintiff and all other parties to the relevant
adjudication proceedings an application for an order that this application be refused.

Your application may be made only on the following grounds:
(@) that the amount payable under the adjudicator's determination has been paid to the plaintiff:
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Appendix 1,cont.

(b) that the contract to which the adjudicator's determination relates is not a construction
contract to which the Construction Contracts Act 2002 applies:
(c) that a condition imposed by the adjudicator in his or her determination has not been met.

What will happen if | do not file and serve an application for an order that this application
be refused

If you do not file and serve an application within that period, the Registrar, at the request of the
plaintiff, will proceed to—

(a) enter the adjudicator's determination as a judgment; and

(b) if applicable, issue a charging order in respect of the construction site.
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APPENDIX 2 — DISTRICT COURT FORM 105: APPLICATION TO
OPPOSE ENTRY OF ADJUDICATOR’S DETERMINATION AS
JUDGMENT

Note: the contents of Form 105 were accurate as at the date of publication of this guide. Please
ensure you check current requirements:
http://www.legislation.govt.nz/regulation/public/2014/0179/latest/DLM6125510.html

In the District Court

[Name of registry]

No: [number of proceeding]

Under the [name of Act under which proceeding is authorised]
In the matter of [specify matter to which proceeding relates]
Between [full name, place of residence, occupation]

(plaintiff)

And [full name, place of residence, occupation]

(defendant)

Include the following if there is a counterclaim against both the plaintiff and another person.
Between [full name, place of residence, occupation]

(defendant)

And [full name, place of residence, occupation]

(plaintiff)

And [full name, place of residence, occupation]

(counterclaim defendant)

To the plaintiff and [names of other parties to be served]
This document notifies you that—

1 I, [full name, address, description of defendant], intend to oppose the application for an order
that the adjudicator’s determination be enforced by entry as a judgment.

2 | intend to oppose the application on the following ground/grounds*:

Select relevant paragraphs.

(@) that the amount payable under the adjudicator’s determination has been paid to the
plaintiff:

(b) that the contract to which the adjudicator’s determination relates is not a construction
contract to which the Construction Contracts Act 2002 applies:

(c) thata conditionimposed by the adjudicator in his/her* determination has not been met.

*Select one.

Date:
Signature:
(defendant)
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