


From the Editor

Téena koutou katoa.
Welcome to the 55th issue of BuildLaw.
I'm Michael Jamieson. | have come on
board as the new manager of the Building
Disputes Tribunal and the New Zealand
Dispute Resolution Centre. | am the guest
editor this time, with Catherine having a
well-earned short break.
The third quarter of 2024 has continued to
be very busy for us.
We recently held a webinar on the Construction
Contracts Act (CCA) and the fast-track Building Disputes Tribunal
adjudication process, which can give a binding outcome in less
than 45 working days (compared to about 18 months to get intfo
court in Auckland). The webinar was well received, and there is a lot
of interest in our fixed fees for disputes in various bands up to $100k.
See our website here for details of our fixed fee scheme, or click
here to watch the webinar.

We are continuing our industry engagement and welcomed
the opportunity to speak at AMINZ's Construction Day 2024 event
in August. It was a great opportunity to share ideas and offer
perspectives on impactful decision-making.

In other ADR Cenftre news, on 4 September we launched the
Grocery Industry Dispute Resolution Scheme. This enables suppliers
of groceries to Woolworths, the Foodstuffs companies, and their
franchisees (‘regulated grocery retailers’ or ‘RGRs’') and wholesale
customers of RGRs to access mediation and adjudication. For more
information, please visit our website: www.grocerydispute.co.nz .

From 1 October, we took over administering the .nz Domain
Name Dispute Resolution Scheme on behalf of the Domain Name
Commission. This scheme provides access to mediation and expert
determination for cases where a person or business wants to claim a
domain name held by someone else. More information is available
here: www.domainnamedispute.nz.

On to this issue of BuildLaw, in which we continue covering the
consfruction frends in New Zealand and around the world. In our
feature article, Stuart Robertson and Ella Arbuckle Page assess
the recent landmark decision from the United Kingdom Supreme
Court on collateral contracts. Sam Dorne looks at the High Court’s
examination of MBIE's powers and the significance of dwelling
houses, and Alice Elcoat looks at the latest on the tax-status of
remediation costs on leaky homes.

| wish fo take this opportunity to thank our Knowledge
Management team and all those who have contributed to this issue
of BuildLaw. We are grateful for the support we receive from dispute
resolution professionals, law firms, authors and publishers.

Nga mihi nui, na

Michael Jamieson
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BuildLaw
in Brief:

The best-laid plans: High Court
awards nominal damages for
breach of contract
In Huikau Charitable Trust v
Donovan Enterprises Limited
[2024] NZHC 1032 the appellant,
the Huikau Charitable Trust
(the Trust), contracted the
respondent, Donovan Enterprises
Ltd (Donovans), to develop a
property for special needs and
underprivileged children and their
carers. A term of the contract was
that Donovans would construct
the seawall following the plans RS
Engineering Ltd (RS Eng) prepared.
Disputes arose regarding whether
Donovans had completed the work
in accordance with the confract.
The District Court found that
Donovans had breached the
contract because it used rocks
of the incorrect size. However,
it did not make a clear finding
on whether the toe of the wall

was constructed in accordance
with the plans. Judge McDonald
ultimately held that the seawalll
construction did not breach the
confract because it was and is fit
for purpose. The Trust appealed
the decision, claiming $170,200 in
damages to repair the seawall.

On appeal, the High Court found
that Donovans had breached
the contract on two grounds: (1)
incorrect size rocks were used;
and (2) the rock toe was not
buried and completely underlaid
by geotextile. Commenting on
Judge McDonald’s finding that
the seawall was fit for purpose,
Judge Campbell explained that
ensuring the work is fit for purpose
is an implied term of the contract
and should not supplant the other
terms of the contract.

The Trust had the onus of
establishing that the cost of
repairing the seawall was a
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reasonable measure of its loss. In
assessing an award of damages,
Judge Campbellrelied on the
principles in Leisure Investments
NZ Ltd Partnership v Grace [2023]
NZCA 89. Without an intention fo
repair or rebuild, the plaintiff is not
entitled fo damages measured
by the cost of repair or rebuilding.
While the Trust had sought quotes
and indicated that they were
looking to complete the work,
this was insufficient evidence to
form an intention. The Trust was
awarded $10 nominal damages
for Donovan's breach of contract
in building the seawall.

Digital compliance: the future
of low-risk plumbing and drain
laying
MBIE recently completed a digital
compliance Pilot project for Low-
Risk Plumbing and Drain Laying
Work using the BRANZ Artisan
tool. The pilotf reviewed 93 digital
records of plumbing work and 13
interviews with Building Consent
Authority inspectors and plumbers.
Two limitations o note are that the
Pilot was tested in only two BCAs,
and the participants were high-
performing plumbers.

Results showed that using
a digital platform to take
photos and record information
was simple to learn and an
extension of existing practices
for many plumbers. The
advantages of using Artisan
include greater organisation,
the ability to annotate records,
and accessibility. Participants
commented that creating digital
records in Arfisan was more time-
efficient as it eliminated the travel
time associated with in-person

inspections. It also provided
workers with greater flexibility and
facilitated a mechanism for befter
communication and improved
working relationships.

Despite these benefits,
participants noted that around
80% of the quality of the records
could be improved. Thirty-two
of 93 records were evaluated
as not covering the full scope of
work, and 67 of 93 records were
reviewed as not having sufficient
notes or comments.

Some participants noted
concerns regarding the potential
for misuse, especially if it was
made available to all workers, not
just high-performing plumbers.
However, the MBIE report noted
that Artisan captures GPS
coordinates and user device
information to help identify any
fraudulent behaviour. Workers who
misuse the platform would have it
taken away from them.

Overall, the Pilot showed that
digital record-keeping could be
the future of plumbing and drain

laying.

Glasgow Art School fire:
nightclub’s negligence claim
against UK construction giant will
proceed
In 2014, a fire broke out at
Glasgow Art School’s Charles
Rennie Mackintosh building in
Scofland, destroying its world
famous art nouveau library.
UK construction giant Kier
Construction was confracted
to carry out remediation and
restoration works on the building.
However, while the works were
ongoing, another fire broke out
in the building and spread to

adjoining properties. Despite four
years of investigations, in 2022 it
was determined that the cause
of the second fire will remain
unknown because the extent of
the damage was such that no
evidence was left behind.

In May 2023, the fenant of the
adjacent O2 Building, Tecjet
Limited, sued Kier in negligence for
damage caused by the fire. Tecjet
operated the O2 Building as a
nightclub and music venue along
with two related companies.
Tecjet sued in its own right and
also on behalf of the two related
companies.

In June 2024, Kier sought fo have
Tecjet's case dismissed on various
procedural grounds. The Outer
House of the Court of Session
agreed that when Tecjet served
the summons, the two related
companies had not properly
assigned their rights, meaning
Tecjet had no fitle to sue on
their behalf. The Court therefore
dismissed Tecjet’s action in respect
of the losses of the two related
companies. However, the Court
rejected all of Kier's other grounds
of challenge and Tecjet's own
claim against Kier will proceed.

Tecjet's action is based on
the concept of res ipsa loquitur
(‘the thing speaks for itself’), a
legal doctrine under which the
very occurrence of an accident
is sufficient to imply negligence.
Tecjet claims that although the
cause of the fire is unknown, its
occurrence when Kier was in sole
confrol of the site is evidence
of Kier's negligence because a
properly managed building site
does not permit the outbreak and
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spread of fire. We look forward to
reporting on the decision.

High Court dismisses cost blow
out dispute

Andrews v AHS Construction
Limited [2024] NZHC 937 concerns
a dispute over work undertaken
by AHS on a proposed holiday
home in Whakamarama for Mr
and Mrs Andrews. The originall
price estimate for the design and
site works, including the building
pad construction, was $3,000-
$4,000/m?. While the Andrews
refused to enter a building
contract until the project was fully
costed, they obtained building
consent and proceeded with

the siteworks to meet personall
timeframes.

Cutting to the early stages of
the works, AHS estimated the
total cost of the build would
exceed $8,000/m?. Mr Andrews
subsequently instructed AHS to
put the project on hold due to the
cost blow out. The dispute arose
because the Andrews refused to
pay some of the invoices.

The issues for the Court centred
around whether there was a
contract. If so, what were its terms
and had any contract been
induced by misrepresentation
under either the Contract and
Commercial Law Act 2017 or
the Fair Trading Act 1986, or
was otherwise in breach of the
Consumer Guarantees Act 19932

Judge Powell ultimately

Famous art library
destroyed in fire

Glasgow Art School’s

Charles Rennie
Mackintosh building where the
famous art nouveau library was
destroyed in fire

agreed with the District Court
and dismissed the claim. The
second fee proposal, which Mr
Andrews accepted via email,
was evidence of a design
confract. A siteworks contract
existed because the excavation
work was carried out under the
direct supervision of an expert
instructed by Mr Andrews. As fo
the misrepresentation allegations,
Judge Powell found that AHS’s
process of issuing the quotes
through an online Dropbox meant
the Andrews were fully aware of
the quotes at any given stage.
Applying the two-pronged test

in Red Eagle Corporation Ltd v
Ellis [2010] 2 NZLR 492, his Honour
said that AHS could not have
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misled Mr Andrews as he refused
to enter a building contract until
all the costs were determined. A
lack of evidence that AHS failed
to provide their services with
reasonable skill and care meant
that the Andrews’ claim under the
Consumer Guarantees Act also
failed.

Redesigning the building

consent process

In May 2024, the New Zealand

Government announced that it

is changing the building consent

process to make building a home

easier and more affordable. These
changes are a response fo new
construction data from Stats NZ
released in April, which shows

that it takes an average of 569

days to build a home. This number

increases to nearly 600 days when
the building consent processing
time is accounted for.

The effect of the changes will
enable people to make minor
product and design changes
without needing to apply for
new consents to help rebuild
the economy and get Kiwis
into homes faster. Specifically,
the Government has proposed
clarifying the definition of ‘minor
variation’ and introducing ‘minor
customisations’ to allow changes
to Multiproof Certificates. Although
the details are yet to be finalised,
examples of the possible changes
to the building consent process
include:

* replacing one brand product
with an equivalent brand
product;

* putting a window where a door
was initially planned; and

* reversing the layout of a room to

maximise sunlight, for example,

or to work with the landscape.
While Building Consent authorities
will still need to assess building
work fo ensure it complies with
the Building Code, Building and
Construction Minister Chris Penk
says that the increased flexibility
will help reduce delays and
lower the cost of building and
renovating. Time will tell how
effective these changes will be
in making it easier to build a
home while also maintaining the
objectives of the Building Act
2004 in building safe and healthy
homes.

Substantive law overcomes
sympathy in Tasman District
Council v Buchanan [2024] NZCA
133
In 2008, Ms Buchanan and Mr
Marshall (the owners) purchased
an architecturally designed home
oriented around a swimming pool
in reliance that the house had
a code compliance certificate
(CCC). In 2009 and 2012, the
Council inspected the pool
and advised the owners that
the fencing complied with the
Fencing of Swimming Pools Act
1987 (FOSPA). It subsequently
franspired that the fencing did
not comply with the requirements
under the Act and remedial works
were required. Unfortunately,
the new reflective box-like pool
barrier ruined the character of
the property, lowering its value.
The owners brought proceedings
against the Council, claiming
negligent misstatement, breach of
statutory duty, and negligence.
The crux of the owners’
argument was that the Council

owed them a duty of care to
protect their economic interests
under the FOSPA. In its defence,
the Council argued that the
purpose of the 2009 and 2012
inspections was to protect the
safety of young children—any
duty it might have owed to

the owners did not extend to
economic loss.

The High Court granted the
owners' claim, noting that it was
the first of its kind under the FOSPA.
It ordered the Council to pay
damages totalling approximately
$246,000 and $25,000 in generall
damages for distress and
humiliation.

Despite feelings of sympathy
towards the owners, the Court
of Appeal overturned the High
Court’s decision, emphasising that
sympathy for deserving claimants
does not justify circumventing
limitation rules by distorting the
substantive law. Applying the test
in Carter Holt Harvey, it found
insufficient proximity between the
parties for a claim of negligent
misstatement and that policy
factors pointed away from
recognising a duty of care. The
legislative context was relevant:
the purpose of the legislation
requiring pool inspections is fo
protect small children from harm
and not the owner's economic
interests which were unknown
to the Council. Furthermore, the
Court found that the owners could
not have acted on the Council’s
advice as they had not embarked
on any new course of action in
response to the inspections. The
owners were ordered to pay costs,
and the orders made in the High
Court were set aside.
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FEATURE ARTICLE

COLLATERAL

CONTRACTS ON

A COLLISION

COURSE?

Adjudication in the United Kingdom and New Zealand

WRITTEN BY STUART ROBERTSON
AND ELLA ARBUCKLE PAGE

A recent UK decision has found that
collateral contracts will not usually be
considered a construction contract
for the purposes of the UK’s version of
our Construction Confracts Act 2002
(CCA), unless the collateral contract
contains separate and distinct
obligations to the main confract.
That means that the usual collateral
contract will fall outside of the
adjudication regime.

The courts in New Zealand have
not specifically considered whether
a collateral contract falls within
the definition of a “construction
contract” under the CCA. However,
the Augusta Apartments decisions
tfouch on this issue, in that the

courts found an adjudicator
lacked jurisdiction to examine the
legifimacy of one confract to make
a determination on another, where
there was not identity between the
parties to both agreements.

We discuss below, how collateral
confracts interact with the UK and NZ
legislation, and the cases that touch
on the issue of collateral contracts in
adjudication.

Collateral contracts - relationship
with legislation

A collateral contract is a second
conftract that runs parallel to a main
contract. It can be made between
the original parties or between a third
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party and a party to the main
contract.

Collateral contracts are often
used in the construction industry,
particularly in the context of third
party warranties, where the third
parties gain contractual rights
against contractors to address
defects in their works.

New Zealand and the UK have
very similar legislation in relation
to the adjudication of disputes
between parties to construction
contracts (the CCA in New
Zealand, and the Housing Grants
(Construction & Regeneration)
Act 1996 in the UK) (the Acts).

Both Acts allow for disputes
arising under construction
contracts to be determined by
adjudication. A question that has
arisen in both jurisdictions is the
extent to which an adjudicator
might determine a dispute where
that dispute relates to a collateral
contract, including whether a
collateral contract might qualify
as a “construction contract”
under the Acts.! Ultimately, both
jurisdictions have recognised that
collateral contracts might qualify
as construction contracts where
the collateral contract contains
separate and distinct obligations
to the underlying construction
confract.?

The definition of “construction
confract” is very similar between
the Acts: “a confract for carrying
out construction work” (NZ)

and "an agreement with a
person for...the carrying out of
construction operations” (UK).
Both jurisdictions set out a
list of what comes within the
definition of “construction work”
/ "construction operations”, and
broadly include construction,
alteration, repair, maintenance,
extension, demolition or
dismantling of buildings.?

The Cases

The case of Aarondale Manor*
Aarondale Manor is a luxury
care home located in the
affluent suburb of Mill Hill in the
London Borough of Barnet. It was
constructed between 2015 and
2016 by Simply Construct (UK) LLP
(Simply) under a construction
contract with Sapphire Building
Services Limited (Sapphire), and
opened in 2017. It has capacity
for 65 residents and operates
providing care for residents with
dementia and nursing needs.

After Aarondale Manor was
built, Sapphire novated its rights
under the construction contract
to Toppan Holdings Limited
(Toppan). Toppan then leased
Aarondale Manor to Abbey
Healthcare (Mill Hill) Ltd (Abbey),
under along term (21 year) lease.
Abbey currently operates the
care home.

Fire safety defects were
discovered in 2018, which Abbey
paid to remediate with a third

party contractor. After the
remedials were completed, in
June 2020, Toppan requested
that Simply provide a collateral
warranty to Abbey, which was
executed by all parties by
October 2020.

Toppan and Abbey
subsequently brought an
adjudication claim against
Simply, seeking to recover their
losses in relation to the repair
works. Simply argued that the
adjudicator had no jurisdiction to
determine the dispute between
itself and Abbey because a
collateral warranty fell outside the
scope of the Act.

The collateral contract issue

The question, whether a

dispute relating to a collateral
warranty could be determined
by adjudication, proceeded

all the way to the UK Supreme
Court. The Supreme Court
ultimately found that collateral
contracts will not be captured
by the Actin the usual case
where a collateral contract
merely warrants performance of
obligations to an employer under
the main building contract. But
where the contfractor undertakes
a confractual obligation to

the beneficiary to carry out
“construction operations”, which
is separate and distinct from the
contractor’s obligation fo do

so under the building contract,

S 104(1)(a).

S 105 UK Act; s 6 NZ Act.

A OON —

(Appellant) [2024] UKSC 23.

In relation to the case of Aarondale Manor in the UK, and the Augusta Apartments in New Zealand.

Abbey Healthcare (Mill Hill) Ltd (Respondent) v Augusta 2008 LLP (formerly Simply Construct (UK) LLP)
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a collateral contract will be
captured.’

In reaching its conclusion, the
Court emphasised the wording
“for” was narrower than the
phrase “in respect of”. "For”
requires that the purpose or
object of the agreement must be
the carrying out of "construction
operations”. It commented
that whether or not that is the
main purpose, it must surely be
necessary for the agreement to
give rise to the carrying out of
such operations.

The Court explored whether the
position should be dependent

on the niceties of the language
used in the contract. However,

it considered this would result in
fine distinctions being drawn and
disputes in relation to drafting
and interpretation of contractual
warranties.

The Court also considered
whether this finding would
confradict specific provisions for
beneficiary rights under the main
confract allowing the beneficiary
to carry out works and have
access to the site, but found that
the main contract could not
fransform the collateral contract
into a contract for the carrying

out of such operations.

Ultimately, the UK position
provides parties with the ability
fo confract into the adjudication
regime if they wanft to, instead of
fixing the position as an inability fo
contract out.

The case of the Augusta
Apartments®

New Zealand has considered

the collateral contract issue,

in the Augusta Apartments
proceedings (more commonly
known as “Laywood and Rees”
or similar), which have a complex
procedural history.

5 At [69].
6 Homes Consfruction Wellington Ltd v Firth HC Auckland CIV-2010-404-7674, 3 May 2011; and Rees v Firth
[2011] NZCA 668.

www.buildingdisputestribunal.co.nz
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The proceedings can be
essentially characterised as “an
apartment development goes
wrong” as set out in the most
recent Court of Appeal decision.
In 2004, Holmes Construction
Wellington Limited (Holmes
Construction) entered into
two contracts to construct the
Augusta Apartments:
e Contract 1: with Willis Trust Co
Limited (Willis Trust) to construct
the apartments for around $8

million plus GST (contract price).

e Contract 2: with the directors
of Willis Trust (Messrs Rees and
Laywood), that the directors
would personally pay around
$251,000 in order to split the
payment of the confract price
(as the funding obtained

by Willis trust fell short of the
confract price).

Two adjudications then
followed, and a chain of
proceedings in the courts. The
part of the proceedings that
we are concerned with relates
to an appeal of the second
determination, delivered by Mr
Firth (the Firth Adjudication),
on the basis that Mr Firth had
no jurisdiction to make a

ruling on Contract 2 that was
predicated on a finding in
relation to Conftract 1.

The collateral contract issue

The parties were in agreement
that Contract 2 was a
construction contract for the
purposes of the CCA, so the
Courts did not consider in detail
whether a collateral contract
generally might amount to a
construction contract under the
Act. The collateral contract issue

in this case had a different focus
to the Aarondale Manor case.
The question in the Augusta
Apartments was focused on

the adjudicator’s jurisdiction to
determine issues across the two
confracts.

Mr Firth, in his determination,
found that Mr Rees had no
standing to bring a claim under
Contract 1. However, he went
on to find that Mr Rees had no
liability to Holmes Construction
under Conftract 2 (to “top-
up” payments under Contract
1) on the basis that Holmes
Construction had already been
adequately compensated under
Contract 1.

The High Court and Court
of Appeal found that Mr Firth
was not entitled to examine
the legitimacy of the payments
under Conftract 1 to determine
whether obligations under
Contract 2 remained (ie,
Contract 2 did not create “fresh”
obligations to fulfil Contfract 1).

Back in the High Court in
2011, Whata J rejected the
contention that Contracts 1
and 2 were interdependent
collateral contracts, with the
performance of Confract 1
being a prerequisite for payment
under Conftract 2. The Court
found that the construction work
was incidental to Confract 2, but
not part of the consideration for
entering info it.

While the reasoning of the
Court differed to the Aarondale
Manor case, the outcome is very
similar to the position that has
now been reached in the UK:
where contracts are collateral
in nature, a collateral contract

may be captured by the
adjudication regime so long as

it contains separate and distinct
obligations for the carrying out of
construction works.

Conclusions

Ultimately, if a collateral contract
merely warrants something will
perform in a certain manner
(eg, past work will achieve some
level of performance now orin
the future) it is not captured as
a "construction contract” under
the UK or the NZ legislation.

That has been confirmed

in Aarondale Manor. In the
Augusta Apartments decision,
because Holmes Construction
had entered into two contracts
to undertake a scope of works
(one 95% and another for

5%), the second contract was
nevertheless a consfruction
contract.

While New Zealand courts
haven't had to grapple with the
particular issue faced by the UK
courts, if this direct issue came
before the NZ courts we consider
that they would likely reach
an outcome that if warranting
past work, then a stand-alone
warranty is not a construction
contract. However, if undertaking
to perform construction work
as a separate obligation to the
main contract, then disputes
under that collateral contract
can be adjudicated under the
CCA.

Our thanks to Julian Bailey,
whose recent Linkedin post
prompted us to consider this
topic in the New Zealand
context.
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Correct interpretation

The High Court and Court of

Appeal preferred the
insurer’s interpretation of the
policy and agreed it excluded
cover for the damaged property.

Sense and violence:

English courts reject offshore construction contractor’s

$25 million indemnity insurance claim because its

interpretation of the policy made no commercial sense
and did violence to the language

WRITTEN BY KATE HOLLAND

In Technip v MedGulf, the
English High Court and Court of
Appeal dismissed a construction
contractor’s $25 million (USD)
indemnity insurance claim

for damage it caused when

it crashed into the project
developer’s property during
construction works in an offshore
oil field. Both courts preferred
the insurer’s interpretation of the
policy’s ambiguously worded
exclusion clause, finding the
policyholder’s interpretation
made no commercial sense
and did far more violence to the
natural meaning of the words.

Background

The parties and the insurance
policy
The claimant Technip was the
main contractor performing
offshore construction works for
KJO in Saudi Arabia’s Al-Khafji
offshore oil and gas field. KJO,
a joint venture between two
oil companies, was the project
developer and field operator.
The works included designing,
constructing and installing new
power cables, platforms and well
jackets.

Technip and KJO were both

named as ‘Principal Insureds’
under a composite insurance
policy (the Policy) with the
defender insurance company,
Medgulf (the insurer). The Policy
used the standard form wording
for offshore construction all risks
insurance cover commonly used
in the energy industry.!

The composite Policy was
expressly deemed to be a
separate insurance in respect of
each Principal Insured.

Technip crashes into and
damages KJO's platform
During the construction works,

1 Using the amended WELCAR 2001 Offshore Construction Project Policy.
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a vessel chartered by Technip
crashed into a wellhead platform
belonging to KJO causing
damage. Technip agreed to pay
KJO the sum of $25 million for the
damage it had caused to KJO's
platform.

Technip makes indemnity claim
against the Policy
Technip then fried to claim back
its $25 million settlement payment
to KJO against the Policy.
However, the insurer declined
Technip’s indemnity claim on
the basis that cover for damage
to KJO's platform was excluded
under the Policy’s ‘damage to
existing property’ endorsement
(the Exclusion Clause). This
exclusion clause excluded cover
for damage to existing property

owned by ‘the Principal Assured’:

The coverage provided under
... this policy shall not apply to
any claim for damage to or loss
of use of any property for? which
the Principal Assured owns that is
not otherwise provided for in this
policy.
The exclusion clause went on to
include an option to ‘buy back’
cover for such property by listing it
in the buyback schedule (the Buy-
back Schedule).
Notwithstanding the [Exclusion
Clause] above, it shall not apply
to any claim for ... damage to
existing property as per the [Buy-
back Schedule] below.
When the Policy was taken
out, Technip had exercised the
buy-back option in respect of
certain property owned by KJO,
including various other platforms,

structures, cables and pipelines.
These assets were listed in the Buy-
back Schedule with their values,
potential damage and maximum
risk. The total value of this buy-
back property was $1.78 billion.
However, the particular platform
which had been damaged was
not identified on the Buy-back
Schedule list.

The insurer successfully argued
this meant the buy-back option
had not been exercised in
respect of KJO's damaged
platform, and the platform was,
therefore, property excluded from
cover under the Exclusion Clause.

Two possible interpretations of
the exclusion clause

As noted by the Court of Appeadl,
the contract was not a model

of clear drafting. The terms

2 It was agreed the word ‘for’ was bad drafting and did not belong there.
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‘principal assured’ and ‘principal
insured’ were used seemingly
inferchangeably throughout

the Policy; the exclusion clause
wording was certainly not
grammatically correct and it
permitted two rival interpretations.

Technip’s interpretation

Technip argued that the policy's
composite nature meant that the
exclusion clause only excluded
cover for property which was
owned by the principal assured
who was making the claim. It did
not, it argued, exclude property
owned by the principal assured
who was not making a claim. As
Technip was the principal assured
making the claim, the exclusion
clause only excluded damage
caused by Technip to its own
property, not damage caused by
Technip to KJO's property. Technip
unsuccessfully argued that
composite insurance policies are
always interpreted in this manner.

The insurer’s interpretation

The insurer argued that although
it was a composite policy, the
exclusion clause still caught
property owned by any of the
principal assureds under the
Policy, regardless of which
principal assured was making
the claim. While Technip was the
principal assured who was making
this claim, it could not claim

for damaging KJO's platform
because KJO was one of the two
Principal Assureds.

Tracking the
trends

A REPORT ON STATUTORY
ADJUDICATION IN
AOTEAROA NEW ZEALAND
2003-2023

FIND OUT MORE

Sense: the High Cour®

Rules of interpretation in insurance
conftracts

The High Court noted that an
insurance policy, like any other
contfract must be interpreted
objectively — what would a
reasonable person with all
the background knowledge
reasonably available to the
parties at the fime they entered
the contfract have understood
the language of the confract to
meang*

In the case of ambiguity,
the court may opt for the
more commercially sensible
construction and if there are two

possible constructions, the court
can prefer that which is most
consistent with business common
sense. But if the language is
unambiguous, the court must
apply it (unless plainly wrong or
absurd).> The High Court judge
noted:$

In accordance with these

authorities, | need to

consider the language of the

endorsement in the context

of the policy as a whole, the

relevant factual matrix and the

commercial consequences of

the parties’ rival constructions.

Technip’s interpretation makes no
sense — cover for the platform is
excluded

3 Technip Saudi Arabia Limited v The Mediterranean & Gulf Insurance and Reinsurance Company [2023]

EWHC 1859 (Comm).

4 Financial Conduct Authority v Arch Insurance UKSC [2021] at [47].

(@]

6 Technip, above n 3, at [146].

Rainy Sky SA v Kookmin Bank [2011] UKSC 50 at [21].
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The High Court agreed with the
insurer that Technip's $25 million
indemnity claim didn’t even
make it to first base because
KJO's damaged platform was
excluded from liability cover
under the exclusion clause and
had not been bought back
by listing it in the Buy-back
Schedule.

Rejecting Technip's
interpretation, the High Court
considered that the obvious
purpose of the exclusion is to
exclude cover for property
owned by KJO. The High Court
highlighted that the three-part
structure to the Exclusion Clause
was:’

i. o identify all existing property
as being subject to the
endorsement;

ii. to specify property which the
Principal Assured owns (or
has custody efc.) as being
excluded; but

ii. then expressly to provide

“Buy-Back” cover in respect of
certain identified property, all
of which was owned by KJO.

In light of the above scheme,

the High Court concluded that

a reasonable person with all the

background knowledge which

would reasonably have been
available to the parties when
they entered into the contract,
would have understood the
language of the Policy to mean
that if damage was caused

to the existing property of any

Principal Assured, then only
property which had been
identified in the Buy-back
Schedule would have coverage.
If the property was not identified
in the Buy-back Schedule, then
the exclusion operated and
there was no cover.

The High Court held that
Technip's interpretation makes
no commercial sense given the
above structure, because it
meant that the Exclusion Clause
would only apply if a Principal
Assured damaged ifs own
property (in which case it would
rarely, if ever, incur liability) and
because it made Technip’s listing
of KJO's specific property in the
Buy-back Schedule irrelevant. It
found there was nothing in the
Exclusion Clause’s language
that produced this complex and
rather odd result:®

By contrast, the straightforward

reading of the clause

advanced by Medgulf, which
| accept, makes commercial
sense, is supported by

the factual matrix and is

more consistent with the

endorsement as a whole.

Quantum - even if successful,
Technip could not recover the full
$25 million settlement amount
Anticipating an appeal by
Technip of its interpretation
decision, the High Court went

on to set out how it would have
calculated the sum that Technip
would have been entitled

to recover under the Policy,
had KJO's platform not been
excluded from cover.

Technip and KJO had entered
a seftlement agreement in the
amount of $25 million. But the
High Court noted that Technip
had no legal liability to KJO for
anything over the reasonable
repair costs. After considering
a significant amount of expert
evidence, the High Court
concluded that the reasonable
costs of repair for the platform
amounted to only $10 million.

Therefore, even if Technip’s
interpretation of the exclusion
clause had been successful, it
would only have been entitled
to recover $10 million from the
insurer under the Policy, and not
the full $25 million which it had
agreed o pay KJO.

Violence: the Court of Appeal’

Technip unsuccessfully appealed

in the Court of Appeal, arguing

that:

1.Composite policies are
always interpreted in line with
Technip's interpretation.

2.The High Court’s interpretation
was not the proper meaning of
the Exclusion Clause and it had
failed to give adequate weight
to the primacy of the policy
language.

3.The High Court’s interpretation
paid excessive regard to
commercial rationale.

The Court of Appeal rejected all

of Technip’s above arguments,

7 Technip, above n 3, at [152].
8 Technip, above n 3, at [161].

9 Technip Saudi Arabia Limited v The Mediterranean & Gulf Insurance and Reinsurance Co [2024] EWCA Civ

481.
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praised the High Court judge’s
extensive careful reasoning and
confirmed that the judge was
right broadly for the reasons he
gave.

The Court of Appeal found
that the composite nature of
the Policy did not affect the
interpretation of the Exclusion
Clause and that the case law
Technip relied on did not support
its claim that composite policies
are always interpreted in line with
Technip's interpretation.

Further, the Court of Appeal
found the High Court judge
did not pay excessive regard
to commercial common sense
— he interpreted it correctly,
having regard to the language
and admissible factual matrix,
including the commercial
rationale.

The Court of Appeal explained
five reasons why the insurer and
the High Court’s interpretation in
fact gave far greater weight to
the language and structure of
the Policy than Technip’s:™
1. Technip's interpretation

did far more violence to
the natural meaning of the
words than the insurer’s
interpretation. The insurer’s
interpretation involved
changing just one word,
by replacing ‘the Principal

10 Technip, above n 9, at [26]-
[32].

11 The contra proferentum is
a principle of contractual
interpretation that an
ambiguous term should
be interpreted against the
interests of the drafter.

Assured’ with ‘any Principle
Assured’. Whereas Technip’s
interpretation required much
more alteration, changing
‘the Principle Assured’ to ‘the
Principal Assured which is
making the particular claim
concerned’.

. Technip accepted there

was no difference between
the meanings of ‘Principal
Insured’ and ‘Principal
Assured’ which had been
used interchangeably
throughout the Policy.

. Technip’s interpretation

made no sense because
Technip and KJO were not
the only insured parties under
the Policy. The Policy (and
its Exclusion Clause) also
included a class of ‘Other
Insureds’, including project
managers, subcontractors,
suppliers and other
companies connected

to the project. Technip’s
interpretation did not work
where the liability claim was
being made by one of these
Ofther Insureds.

. There was nothing in the rest

of the Policy which pointed
to or supported Technip's

About the author:

unigue interpretation of ‘the
Principal Assured’ in the
Exclusion Clause. The Exclusion
Clause was simply excluding
coverage for damage to
property owned by the
Principal Assureds/Insureds.
5. The contra proferentum
principle of interpretation
was not helpful'' because
Technip’s interpretation gave
inadequate importance to
the fact that the Exclusion
Clause was an existing
property exclusion, and to
the buy-back option that
was an integral part of the
coverage. By conftrast, the
insurer’s interpretation gave
the proper structure to an
exclusion which is intended
to exclude cover for existing
property unless bought back.

Conclusion

The Court of Appeal had no
difficulty in rejecting Technip’s
interpretation and dismissed the
appeal. As the Policy in this case
was the widely used standard
form wording used for offshore
construction all risks insurance,
this judgment provides welcome
clarity for the energy industry.

Kate Holland works as a Knowledge Manager in The
ADR Centre's Knowledge Management Team, working
with BDT. She previously practised as a solicitor in the UK
with an international commercial firm and has particular
experience in frust law and succession planning.
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Deductibility of
expenditure

High Court examines the
capital revenue distinction in

leaky home case.

When the work
changes the character
of the property:

Lessons in tax deductions from Lawrence v Commissioner of Inland Revenue

WRITTEN BY ALICE ELCOAT

Whether the costs of remediation
of leaky buildings can be claimed
as tax-deductible expenses or
fall into the category of non-
deductible capital expenditure
has long been a conundrum.
Throughout the leaky building
crisis, courts have accentuated
that each case must be
considered on its own facts.
Lawrence v Commissioner of
Inland Revenue [2024] NZHC 905
adds to the jurisprudence in this
area.

Background

About the property

In 2014, the plaintiffs purchased

a 1984 freestanding fibrolite-clad
property in Tauranga for $350,000.

The government valuation at the
time was $305,000. A non-invasive
pre-purchase visual building
inspection report concluded that
the dwelling was well constructed
and in good condition for its age.
It noted that the dwelling would
only require a few repairs and
maintenance and had no design
features that could be described
as a leaky home. However, what
eventuated could not have been
further adrift.

Pathway forward

In 2017, reports of leaks caused
concern. The plaintiffs were
given two options for building
consent plans. Option 1 involved
a roof extension and partial re-
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clad. Option 2 involved a roof
extension and a full reclad with
the possibility that further work
and permits would be required

if water damage was present in
other walls. The plaintiffs selected
option 2.

Inspections for the consent
process

Despite a proactive approach to
the leaks, the bucket overflowed
when inspections as part of the
consent process found further
problems: the deck was getting
to a dangerous stage, the stud
work was non-compliant; two
end walls needed replacing, and
the drainage was inadequate.

A retaining wall for the deck also
needed to be redesigned and
rebuilf.

Valuation

In December 2018, the property
was valued for the bank at
$700.,000 (including GST), and the
dwelling and other improvements
were assessed at $320,000. The
property was revalued in July
2021, with a capital value of
$630,000, a land value of $350,000
and improvements of $280,000.

Code Compliance Certificate
After several complications, the
works were completed, and the
Tauranga City Council issued a
Code Compliance Certificate on

3 October 2022.

Tax claims

The plaintiffs tried to deduct
$61,140 of costs in 2018 and
$303,654 in 2019 for the
remediation works. Having
reviewed the claims, the
Commissioner disagreed with
the plaintiffs’ assessment. The
Commissioner found that the costs
incurred were non-deductible
capital expenditures pursuant to
the capital limitation in section
DA 2(1) of the Income Tax Act
2007 (the Act).! As aresult, the
Commissioner adjusted the losses
carried forward by the plainfiffs
in theirincome tax returns for the
tax years ending 31 March 2020
and 31 March 2021. The question
for the Court was whether the
expenditure was classified

as deductible repairs or non-
deductible capital works.?

The dispute

There was no dispute over
whether the general permission
provision for deduction in section
DA 1(1) of the Act applied
because the property had always
been used as a rental, meaning
the requisite nexus with income
was engaged.’ Rather, the crux
of the issue centfered around

the application of the capital
limitation rule.

Capital limitation

Under section DA 2(1) of the Act,
a person is denied a deduction
for an amount of expenditure

or loss to the extent to which

itis of a capital nature .®* The
Commissioner maintained that
the expenditure was caught by
the capital limitation rule because
the remediation work resulted

in the reconstruction or renewal
of substantially the whole of the
asset. Conversely, the plaintiffs
argued that the works fell under
the category of repairs and
maintenance, and therefore fell
into the category of revenue
expenditure.

Legal principles
Justice Andrew referred to the
general principles established by
case law in determining whether
the expenditure was for repairs or
capital improvements. His Honour
noted that the answer depends
on a close examination of the
facts to ascertain the nature and
purpose of the expenditure.t In
W Thomas & Co Pty Ltd v Federal
Commissioner of Taxation (1965)
115 CLR 58, the High Court of
Australia described a repair
as a restoration of a thing to a
condition it formerly had without
changing its character.”
Applying the two-stage
inquiry in Auckland Gas Co Ltd v

Lawrence, above n 2, at [7].

Lawrence, above n 2, at [62].

NON O NN —

58 at 72.

Income Tax Act, section DA 2(1).

Income Tax Act 2007, section DA 2(1).
Lawrence v Commissioner of Inland Revenue [2024] NZHC 905 at [5].
Income Tax Act, section DA 1(1).

W Thomas & Co Pty Ltd v The Commissioner of Taxation of the Commonwealth of Australia (1965) 115 CLR
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Commissioner of Inland Revenue

[2000] 3 NZLR 6 (PC).% the legall

analysis centered around (1)

identifying the asset being

worked on and (2) the nature and

extent of the work undertaken.

The asset, in this case, is the

dwelling. To determine the nature

and extent of the work, the Court

applied the following tests:?

a. whether the work resulted
in the reconstruction,
replacement, or renewal of
substantially the whole of the
asset;

b. whether the work changed the
character of the asset; and

c. whether the work formed one
project of work.

Expert evidence

Both parties called expert
witnesses to support their positions.
The Commissioner’s expert, a
building surveyor, architect and
director testified that the works
went well beyond the sort of
repairs and maintenance required
to keep the parts of the building
performing as expected. The
building work affected a large
portion of the dwelling, including
surrounding retaining and
drainage. To his way of thinking,
this changed the character of

the dwelling and improved its
performance, durability and
usability beyond repairs and
maintenance.

Decision
Justice Andrew found this was a
very clear-cut case. The extent
of the work was substantial,
altering the original design to
such an extent that it changed
the character of the property in
all aspects of its appearance and
extended its life. The remediation
works, including the new retaining
wall and stormwater disposal
system, formed part of the
building consent plans, so there
was no question whether the work
formed one project. Furthermore,
the expenditure ($364,794) was
significant and clearly improved
the property’s value. As a result,
Justice Andrews found that the
test of renewal or replacement
of “substantially the whole” was
made out.!°

While the scale of the works
may have gone beyond what
the plaintiffs originally intended,
Justice Andrews noted that
they selected option 2, knowing
that a full reclad was always
a possibility.'" His Honour
distinguished Sherlaw v CIR
(1994) 16 NZTC 11 290 (HC) on
the basis that the plaintiffs in
Lawrence hired professionals and
purchased quality materials to
complete the remediation works
instead of doing it themselves
or using second-hand materials.
On balance, Justice Andrews
found that the plainfiffs failed

8 Auckland Gas Co Ltd v Commissioner of Inland Revenue [2000] 3

NZLR 6 (PC).
9 Lawrence, above n 2, at [69].
10 At [114].
11 At[117].
12 At [86].

fo establish that the capital
limitation rule does not apply.'
Costs were awarded to the IRD.

Comment

This case provides another
example of the challenge
taxpayers face when trying

to establish that extensive
remediation works to a leaky
building are repairs rather than
non-deductible capital works.

About the author:

Alice Elcoat is a
Research Clerk in

the ADR Centre's
Knowledge
Management Team,
working with BDT.

Alice holds a Bachelor
of Laws (Honours)
degree from the
University of Auckland.
Her dissertation,

“The (in)visible Child:
Empowering Paediatric
Patients to Participate
in Shared Medical
Decision-Making
Processes in Aotearoa
New Zealand,” explores
the emotional and
complex task of
creating a mechanism
that gives children a
right to participate in
decisions affecting their
bodies.
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Case
in Brief:

No aspect of the defective
workmanship with which they were

not involved — New Zealand High
Court finds builder negligent

WRITTEN BY ALEXANDER LYALL

In Wilkins v 77 Degree
Builders Limited,' the High
Court assessed a claim by
homeowners that a builder
had negligently failed to
perform renovations at their
home to an appropriate
standard.

Background

Shortly after buying a
property in Christchurch, the
plaintiffs (the homeowners)
entered into a confract with
a constfruction company for
renovations. The company’s

1 Wilkins v 77 Degree
Builders Limited [2024]
NZHC 2457.
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Defective work

The High Court assessed fault in
respect of defective renovations.

sole director was the builder,
who eventually led the home’s
renovations. The contract was a
fixed price, and the works were
estimated to take eight weeks.
Unfortunately, the works
exceeded the price and
took nearly a year and a half
to complete. Worse sfill, the
renovations appeared to be
defective in a number of ways.
This necessitated further work to
remediate the defects.

Issues

In the homeowner's view, the way
in which the builder conducted
the works caused the defects.

The homeowners consequently
brought claims against the
company for:

* breach of contract;

* negligence; and
* a breach of section 28 of the
Consumer Guarantees Act 1993
(CGA).
The homeowners also sued the
builder personally in negligence.
One of the questions that was
raised was how a builder’s
personal responsibility should be
assessed when the company
contracted to undertake the
building work.

Decision

Breach of contract

The homeowners claimed that
the company had breached

the contract by not conducting
its work to the standard set

out in the second clause of the
contract. In some respects, the
disparity was easy to prove. There

had been objective goals within
clause 2, such as the requirement
that the builder install LOW
cladding.

Other requirements were also
laid out in the contract. For
example, at clause 2.3 the work
was required to be carried out
with reasonable care and skill.
Based on the evidence, this
clearly was not the case.

Claims under negligence and
under the CGA

The Court found that these claims
did not add to the contract cause
of action.

A company undertaking still
requires personal responsibility
The Court looked at the view

of Justice Cooke in Palmer v
Hewitt Building Ltd? as to how the

2 Palmer v Hewitt Building Ltd [2021] NZHC 1460.
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builder’s work should be assessed
when it was the company that
had been contracted. The Court
agreed with Justice Cooke that
despite being an employee,
director of a company or
self-employed, a builder has
a personal duty of care to a
building owner to meet the
standards of a reasonable builder
when engaging in building work.
Justice Cooke went on to say
that that the duty
is different from the

confractual obligation

of the entity obliged to

undertake the building

work. An action in contract

against the entity promising

to perform the building

work is concerned with

a failure to perform

confractual promises.

An action in negligence

against the individual

builder is directed to

compensation for the

loss caused by the

builder’s failure to build

with reasonable care.

Conceptually they address

different issues.
The Court then looked at
the assurances made by the
builder throughout the process.
The builder had personally
undertaken work constituting the
bulk of the renovations. However,
as the Court pointed out, these
assurances had not franslated
intfo quality work — practically at
any point in the process. As the
Court stressed, there is no aspect
of the defective workmanship
with which [the builder] was not
involved.

Stress and anxiety from the ordeal
The final point for the Court to
consider was the emotional
turmoil experienced by the
homeowners. When assessing
damages, a court can make
an award based on whether
the breach of duty caused the
contracting occupier to feel
anxious or stressed, and this
consequence was reasonably
foreseeable.?

In making this assessment, the
Court listed the consequences

faced by the homeowners as

a direct result of the defective
renovations. These included
repeated subcontfractor delays,
faulty work, a near-constant mess
on the site and the homeowners
inability to use their driveway for
over a year.

The Court did not think the level
of stress warranted the top level
of awards (the maximum amount
sits at around $25,000). However,
it did award $15,000 to each
homeowner. This was a distinct
award in addition to the much
higher sum of $400,000 awarded
against the company for the cost
of repairs.

Conclusion

In Wilkins, the Court took a robust
assessment of the degree to
which the company and the
builder failed the homeowners.
The company had not met

the quality assurances of the
contract, and the key builder did
not meet his duty. Ultimately, this
case is a sign of the willingness

of the courts to uphold building
standards.

3 Body Corporate 406198 v Argon Construction and Auckland Council [2023] NZHC 3034.

About the author:
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ARTICLE

Federa
Court:

Adjudication decision that has been
enforced cannot be stayed

The Federal Court in Econpile

(M) Sdn Bhd v ASM Development
(KL) Sdn Bhd and another
appeal [2024] 3 MLJ 157 held that
an adjudication decision that
has been enforced pursuant to
section 28 of the Construction
Industry Payment and
Adjudication Act 2012 (“CIPAA")
cannot be stayed pursuant to
Section 16(1)(b) of the same Act.

Brief facts

The respondent, ASM

Development (KL) Sdn Bhd

("ASM") appointed the appellant,
WRITTEN BY LOSHINI RAMARMUTY Econpile (M) Sdn Bhd (“Econpile”)
06 May 2024 as its main contractor to carry out
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and complete construction works
under a construction contract.
There were delays to the works
resulting in the issuance of the
Certificate of Non-Completion by
the project architect followed by
the nofification of the imposition
of liquidated damages. Disputes
arose between the parties in
relation to under-certification

of interim certificates and non-
certification of progress claims.

First Adjudication Proceedings
Econpile initiated adjudication
proceedings under CIPAA

to claim for sums pursuant

to progress claims as well

as under-certified interim

certificates. The adjudicator

decided that ASM was to pay

Econpile RM59,767,269.32 (“First

Adjudication Decision”). ASM

failed to pay the adjudicated

amount which resulted in

Econpile taking various actions,

including filing an application

to enforce the First Adjudication

Decision pursuant fo section 28

of CIPAA. ASM on the other hand

filed applications to set aside
and stay the First Adjudication

Decision. Simultaneously,

parties commenced arbifration

proceedings.

The High Court allowed
Econpile’s enforcement
application and dismissed
ASM'’s setting aside and stay
applications. In dismissing the stay
application the Court made, inter
alia, the following findings:

1. the fact that ASM has a claim
which exceeds Econpile’s
claim that is pending in
arbitration cannot be
regarded as being a special

circumstance unless it can

be shown that there is a real
danger that Econpile would
not be able fo pay ASM, which
ASM failed to demonstrate;

2. there were no clear and
unequivocal errors on the part
of the adjudicator in arriving at
the adjudication decision; and

3. ASM failed to adduce sufficient
evidence and provide cogent
reasons why a stay is warranted
to meet the justice of the case
or that the discretion ought to
be exercised in ASM’s favour.

ASM appealed to the Court

of Appeal which dismissed the

appeal against the setting aside

and enforcement orders but
allowed the appeal against the
dismissal of the stay application

(“Stay Order”). Econpile was then

granted leave to appeal to the

Federal Court against the decision

of the Court of Appeal in granting

the Stay Order.

The Court of Appeal in grantfing
the Stay Order reasoned that
CIPAA does not expressly prohibit
the court from granting a stay
order affer an enforcement
order has been granted. The
Court explained that as long as
the threshold under section 16
of CIPAA is met and supported
with cogent evidence that
there are special circumstances
justifying the granting of a stay,
an application for a stay can
be considered and granted.
Additionally, the Court stated that
an enforcement order obtained
pursuant to section 28 of CIPAA
merely permits the adjudication
decision to be enforced as a
judgement of the court but does
not constitute a judgment in itself.

Second Adjudication Proceedings
Econpile initiated further
adjudication proceedings in
respect of separate progress
claims and the adjudicator
decided that ASM is fo pay
Econpile a sum of RM5,959,024.99
("Second Adjudication Decision”).
ASM failed to pay the adjudicated
amount which resulted in Econpile
filing an application to enforce
the adjudication decision
pursuant to section 28 of CIPAA
which was allowed by the High
Court. ASM had separately filed
applications to set aside and stay
the adjudication decision which
were dismissed by the High Court.

At the High Court, the Judge
found that since both parties
agree that the arbitration
proceedings are ongoing in
respect of the dispute, ASM has
surmounted the stay threshold
requirement under section
16(1)(b) of CIPAA. The Court
then noted that there were no
unequivocal errors to justify the
stay.ASM appealed to the Court
of Appeal against the granting
of the enforcement order and
dismissal of the setting aside and
stay orders. All three appeals
were dismissed by the Court of
Appeal.

In arriving at its decision, the
Court of Appeal was of the view
that Econpile is in a healthy
financial position and will be able
to pay ASM in the event ASM
is successful in the arbitration.
The Court also found that the
adjudicator had not made clear
errors in his adjudication decision.

Federal Court
There were two appeals before
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the Federal Court arising from the

First Adjudication Proceedings

and Second Adjudication

Proceedings.

In the appeal arising from the
First Adjudication Proceedings
the questions for the Court's
determination were as follows:

1. Whether an adjudication
decision, after having been
enforced pursuant to section
28 of CIPAA as an order of the
court can be stayed pursuant
to section 16(1)(b) of CIPAA.

2. Whether the Court of Appeal
in so deciding fo allow the stay
application pursuant to section
16(1)(b) of CIPAA has overruled
or disagreed, or gone beyond
the ratio decidendi of the
Federal Court decision in View
Esteem Sdn Bhd v Bina Puri
Holdings Bhd [2018] 2 MLJ 22
("View Esteem™).

As for the appeal arising from

the Second Adjudication

Proceedings, the questions were

as follows:-

1. Is the 'financial capacity to
repay’ test the determinative
criteria in considering an
application for stay pursuant
to section 16 of CIPAA in view
of the liberalised interpretation
on the ground of ‘justice of
the case’ by the Federal
Court in View Esteem in light
of the conflicting decisions by
the Court of Appeal in ASM
Development (KL) Sdn Bhd
v Econpile (M) Sdn Bhd and
other appeals [2022] 6 MLJ 392
and ASM Development (KL)
Sdn Bhd v Econpile (M) Sdn
Bhd (Civil Appeal No W-02(C)
(A)-443-03 of 2021)2

2. In a construction dispute where

more than one CIPAA claim/
award is made in respect
of the same construction
confract, subject matter, issues
and parties, and the court has
upon a wholesome assessment
of all factors affecting the same
construction contract, subject
matter, issues and parties,
granted a statutory stay of
the first CIPAA adjudication
decision pursuant to section
16 of CIPAA, can a court
hearing an application for stay
of a subsequent adjudication
decision (arising out the same
constfruction confract, subject
matter, issues and parties)
refuse the statutory stay?
3. If the above question is
answered in the affirmative,
is the subsequent court
entitled to refuse the grant of
a statutory stay by arriving at
contradictory conclusions in
the assessment of the same
factors affecting the same
constfruction confract, subject
matter, issues and parties?
In addressing the appeals before
it, the Federal Court’'s main focus
for determination was whether the
existence of a valid enforcement
order made pursuant to section 28
of CIPAA precluded the making
of a stay order pursuant to section
16(1) of CIPAA.

Intention of Parliament in
legislating CIPAA

The Federal Court disagreed with
the Court of Appeal’s reasons

for granting the Stay Order
pursuant to the First Adjudication
Proceedings. The Court instead
looked info the Hansard to better
understand and appreciate the

intention of the Parliament in
legislating CIPAA. As a starting
point, the Court referred to

an excerpt from the Hansard
which inter alia provided that at
that time (prior to coming into
force of CIPAA) when there is

a payment dispute, the options
available to parties was either
reference to court or arbitration.
However, due to the cost and
fime taken to resolve the disputes
by way of court or arbitration,
parties were resfrained from
resolving their dispute through
these forums. CIPAA on the other
hand, gives parties an option to
resolve their disputes quickly and
at lower cost. The Court noted
that it was further stated in the
Hansard that the Cabinet had
agreed during its meeting on 15
July 2009 that a specific act be
enacted to overcome payment
issues and to assist parties in the
construction industry to resolve
payment disputes.

The Federal Court then
focused on the rules of statutory
interpretation by firstly, looking at
section 17A of the Interpretation
Acts 1948 and 1967 which
provides that in interpreting an
Act, the construction promoting
the purpose or object of the
legislation shall be preferred to a
construction that would not do so.
The Court then referred to several
cases on statutory interpretation
of CIPAA including ACFM
Engineering & Construction Sdn
Bhd v Esstar Vision Sdn Bhd &
Another Appeal [2016] 1 LNS 1522
where David Wong Dak Wah, JCA
(as he then was) explained infer
alia the philosophy underlying
CIPAA. In particular, His Lordship
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observed that, with the aim of
making the construction industry
a fair playing field, Parliament in
various Commonwealth countries
infroduced an adjudication
regime in which interim claims
made by subcontractors can
be dealt with in a speedy and
economical manner. His Lordship
added that the benefit of such
regime is plain and obvious in that
claims of subcontractors, being
the lifeline of their survival, must
not be delayed without valid
reasons by the contractors.

The Federal Court also
referred to the long fitle of
CIPAA which states that the
process as provided under the
Actis ‘to facilitate regular and
timely payment, to provide a
mechanism for speedy dispute
resolution through adjudication, to
provide remedies for the recovery
of payment in the construction
industry and to provide for
connected and incidental
matters’. The Court referred to the
Federal Court case of Martego
Sdn Bhd v Arkitek Meor &
Chew Sdn Bhd and another
appeal [2020] 6 MLJ 224, wherein
the Court inter alia, articulated
that CIPAA was enacted by
Parliament to provide a faster and
cheaper resolution forum through
the adjudication process and
that court's primary duty under
CIPAA must be to uphold the
adjudicator's determination and
not to revisit the factual or legal
matters canvassed before the
adjudicator.

View Esteem - principles
governing stay
After having considered the

infention and objectives of CIPAA,
the Federal Court also highlighted
the principles governing stay
applications as propounded
previously by the Federal Court

in View Esteem. In View Esteem,
the Court was noft inclined fo take
a stringent approach in granting
a stay as adopted by the High
Court and Court of Appeal in that
case. The Federal Court in View
Esteem noted that the High

Court there, held that stay can
only be allowed in exceptional
circumstances whereas the Court
of Appeal held that a stay ought
to be granted only if there was
overwhelming evidence that the
contractor would be unable to
meet its contractual obligations
and financial obligations to the
employer. The Federal Court

in View Esteem reasoned that
such a stringent test is not justified
under CIPAA because section 16
of CIPAA itself contains no such
requirement. Instead, the Federal
Court preferred a more liberal
reading of section 16 of CIPAA fo
allow some degree of flexibility

to the courts to stay the award
where there are clear errors, or to
meet the justice of the individual
case.

Enforcement orders validly
granted

The Federal Court referred

to Section 16 of CIPAA which
expressly stipulates the
circumstances under which a
party can apply for a stay of the
adjudication decision. The Court
further noted that an adjudication
decision can only be set aside
in very rare circumstances so
that effect can be given to the

provisional resolution of payment
disputes in construction contract.

The Court then noted that the
adjudication decisions in the
appeals before the Court were
not set aside and remain intact
and the High Court had correctly
granted the enforcement orders.

In dealing with enforcement
applications, the Federal Court
referred to Inai Kiara Sdn Bhd v
Puteri Nusantara Sdn Bhd [2019]
2 MLJ 362 where the Court
of Appeal observed that the
applicant in an application
to enforce the adjudication
decision is not required to show
that there are no grounds for
setting aside the adjudication
decision. The applicant only
needs to satisfy the High Court
that the adjudication decision
was made in the applicant’s
favour and that there had been
a failure by the respondent to
pay the adjudicated sum by the
date specified in the adjudication
decision.

On the interpretation and
constfruction of CIPAA, the
Federal Court was of the view
that the infent and object of
CIPAA is an important factor
which the Court cannot ignore.
The Federal Court then pointed
out that the correct approach
under CIPAA is to uphold the
adjudicator’s decision unless
there are jurisdiction issues or
breaches of natural justice. In
other words, the adjudicators’
decisions are binding on the
parties unless reversed by a
court. Hence, the only defence
to enforceability is if the findings
offended the principles of natural
justice or if the adjudicator lacked
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jurisdiction and, on that basis, the
decision is set aside.

No statutory provision to grant
stay after enforcement
The Federal Court noted that
there was no ambiguity in the
provisions relating to setting aside
and enforcement under CIPAA.
The Court was of the view that
there is no provision for a stay of
adjudication decision after an
enforcement order is given. The
Court relied on the principles
of interpretation of statutes in
finding that in the absence of a
specific provision, the court is not
statutorily empowered to grant a
stay if the adjudication decision
is not set aside as to do so would
be incongruent to the intent and
purpose of CIPAA.

The Court found that the
Court of Appeal in the First
Adjudication Proceedings had
acted in excess of ifs jurisdiction
when it granted the stay when
the adjudication decision
was not set aside. The Court

reiterated that the adjudication
decision must be complied
with unless it has been set aside
under section 16 of CIPAA as
any other construction and
interpretation would defeat the
purpose, object and intent of
CIPAA. The Court then answered
the first question in the negative
and the second question in
the affirmative in relation to the
appeal arising from the First
Adjudication Proceedings.
Insofar as the stay principles
enunciated in View Esteem, the
Federal Court reiterated that the
said principles must be followed
in a stay application if an
application for setting aside has
been made or the subject matter
is pending final determination
by arbitration or the court. The
Court then concluded that
for the reasons already given,
it was unnecessary to answer
the questions posed in the
appeal arising from the Second
Adjudication Proceedings.

Conclusion

This decision resolves the issue of
whether an adjudication decision
can be stayed once enforcement
orders have been granted. In
addition, it appears that the Court
has also extended the restriction
on granting stay orders to include
any adjudication decision that
has not been set aside regardless
of whether the decision has

been enforced. Whilst the Court
has made it clear that the more
flexible approach propounded

in View Esteem in granting stay
applications ought to be adhered
to, the Court remains cognisant of
the underlying purpose of CIPAA,
which is to address cashflow
issues in the construction industry.
By adopting this approach, the
Court is reminding parties of the
emphasis on compliance with
adjudication decisions so that the
infent and purpose of CIPAA is
upheld.

This article has been republished
with the permission of Skrine.
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ARTICLE

Limits of
weathertightness
resolution scheme tested
in High Court case

In Body Corporate 355492 v The

Chief Executive of the Ministry
WRITTEN BY SAM DORNE of Business, Innovation, and
Employment [2024] NZHC 1422,
the Body Corporate of Oak
Shores development at 327
Frankton Road, Queenstown
sought declaratory and judicial
review relief regarding decisions
by the Chief Executive of the
Ministry of Business, Innovation
and Employment (MBIE)
under the Weathertight Homes
Resolution Services Act 2004
(WHRS Act), which was designed

The High Court found to help home owners facing

. no difficulty in defining weathertightness issues arising
a dwellinghouse. out of the leaky homes crisis.

Cannot be overridden
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In particular MBIE sought to
specifically exclude parts of the
Oak Shores development that
did not meet the eligibility criteria
for remedial funding despite
arguably being included in the
original independent accessor’s
report.

WHRS Act

Before looking at the specifics of
the case, it is worth first examining
the WHRS Act.

The WHRS Act was established
in New Zealand to help address
issues related to the well-known
leaky homes crisis which affected
many timber-framed homes built
from 1988 to 2004.

The WHRS Act offers a
mechanism for homeowners to
obtain financial assistance to
repair weathertightness defects.
This includes determining eligibility
for funding and the extent of
financial support available. It
provides a structured process
for resolving disputes between
homeowners and builders
or other responsible parties
regarding weathertightness
defects, and establishes a key
role for MBIE in overseeing and
managing the resolution process.

The WHRS Act generally only
covers residential buildings.
Specifically, it applies to:

1. Dwellings: These include
single houses and multi-
unit complexes, such as
townhouses or apartment
buildings, with weathertightness
issues.

2. Multi-Unit Complexes: The
Act also applies to unit title

complexes (eg, apartment
buildings or condominium-style
developments), provided they
meet certain criteria under the
Act.

The Oak Shores development
The Oak Shores development
contains seven principal units and
common areas.

On 20 May 2013, the Body
Corporate for Oak Shores
requested an assessor’s
report from MBIE due fo
weathertightness issues. The
completed report, finalised
on 20 January 2015, indicated
eligibility for the claim for the
whole development. However,
on 18 February 2015, MBIE
raised concerns about whether
block 4's units qualified as
dwellinghouses due to the
original building consent being for
a commercial building. Ultimately
MBIE wrote a letter determining
eligibility, which excluded block 4.

The Body Corporate argued
that the February 2016
determination should have
included all four blocks of Oak
Shores in the eligible claim. The
estimated repair cost for block
4 was $12 million, with potential
financial assistance covering 25%
of this amount.

The High Court was asked to
resolve whether the eligibility
decision encompassed the entire
complex or just blocks 1, 2, and
3, and if the exclusion of block 4
was legally justified.

The High Court’s decision
Many different grounds to

challenge the decision were
raised at the High Court. However,
the primary argument advanced
led the High Court fo examine
the powers of MBIE in assessing
the eligibility criteria and how
these were reconciled with the
assessor’s report.
The Body Corporate argued
that the only relevant aspect of
the eligibility form was the final
conclusion stating that the claim
was eligible and related to the
complex as a whole.
However, the High Court
dismissed this argument. It
determined that statutory
requirements constrained the
decision-maker’s role and could
not override the dwellinghouse
criteria. The High Court held:!
| do not accept that as a fair
reading of the document,
particularly taking into
account the statutory context.
As a matter of law, it is not
within the discretion of the
decision maker to override the
“dwellinghouse” requirements,
and this is not what she
purported to do. There is no
overarching ability to treat
non-residential principal
units as dwellinghouses. For
example, level 3 consists of
a restaurant, a reception,
staff quarters, and other
conference facilities. The
layout of that level is simply
inconsistent with that principal
unit being used for the
principal use of a private
residence

The Court stated that the

1 AL[77).
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concept of the complex as a
whole pertains to class action
policies where a representative
claims on behalf of all owners in
a complex. To pursue a claim,
a representative must obtain
authorisation from at least
75% of residential unit owners.
This provision aims to prevent
individual owners from taking
conflicting positions or “holdouts”.
In this case, the claim was
deemed eligible for the
complex as a whole but was
strictly confined to units that
qualify as dwellinghouses. The
determination that the claim is
“eligible” pertains to the extent
clarified in the documents and
does not extend to all units within
the complex.

Conclusion
In summary, the eligibility of claims
related to leaky buildings is strictly

governed by the requirement
that the units in question must
be dwellinghouses. Despite
any overarching claims about
the eligibility of a complex as a
whole, the statutory definition
of a dwellinghouse is clear and
cannot be overridden. The

About the author:

technical services manager’s
assessment and the final eligibility
determination must align with
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that claims are appropriately
categorised and that non-
residential units are excluded from
eligibility.
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Five times
the fee:

High Court upholds limitation of liability
clauses in transport hub design dispute

For design consultants and

their insurers, limitation

of liability clauses are a
WRITTEN BY crucial component of risk
SCOTT THOMPSON allocation and are often
AND WILLIAM TURNER relied on in defending
29 April 2024 claims.

In a significant recent
judgment the High Court
determined that the
limitation of liability clauses
in the ACENZ/IPENZ CCCS
and SFA standard form
consultant agreements
operated to limit liability
arising under the Building

Act 2004, the Fair Trading
Act 1986 (FTA), and for
negligent misstatement
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(Tauranga City Council v
Harrison Grierson Holdings Ltd &
Constructure Auckland Ltd [2024
NZHC 714).

Judicial consideration of
these widely used standard
form agreements is rare, and
so the case provides helpful
guidance for construction
industry participants. It confirms
that the limitation clauses will be
enforced on their own terms. It
also cautions against relying on
limitation clauses in producer
statements, as these will be
subordinate to the terms of the
consultant agreement and any
limitation clauses they contain.
The case reinforces that parties
should carefully consider the
terms and adequacy of the
limitation clauses in standard form
agreements.

Background

Tauranga City Council (TCC)
engaged Harrison Grierson (HG)
to produce the structural design
of a transport hub under ACENZ/
IPENZ's Conditions of Contract for
Consultancy Services (CCCS). HG
was also to provide PS1 (Design)
and PS4 (Construction Review)
producer statements. Clause 6.2
of the CCCS limited HG's liability
to "“five times the fee, with a
minimum amount of $500,000 and
maximum liability of $2,000,000 [for
professional liability]".

TCC also engaged Constructure
Auckland (Constructure) to peer
review HG's structural design and
provide a PS2 (Design Review)
producer statement under
an ACENZ/IPENZ Short Form
Agreement (SFA). Clause 11 of the
SFA limited Constructure’s liability

to “five times the fee (exclusive
of GST and disbursements) with a
maximum limit of $NZ500,000."

AllHG's PS1s and Constructure’s
PS2s contained a standard
limitation clause:

This statement shall only be
relied upon by the Building
Consent Authority named
above ... The total maximum
amount of damages payable
arising from the statement and
all other statements provided to
the Building Consent Authority in
relation to this building work ... is
limited to the sum of $200,000.

Substantial re-design work
was required due fo issues
encountered during the
delivery phase of the works.

TCC abandoned construction
and sold the site to the main
confractor for $1. It brought
proceedings against HG and
Constructure, seeking over

$26 million in damages. TCC
advanced five causes of action:
negligence, breach of contract,
breach of duty under the Building
Act 2004, breach of the FTA,

and negligent misstatement. HG
and Constructure relied on the
limitation clauses in the CCCS,
SFA and the producer statements.
The effect of the limitation clauses
was determined as a preliminary
issue.

Decision

Liability under the Building Act
2004

Three of TCC'’s causes of action
(negligence, breach of confract,
and breach of statutory duty)
alleged a failure of the design to
comply with the Building Code,

as required by s 17 of the Building
Act 2004. The Court determined
that s 17 of the Actimposed a
duty on those who undertake
building work (including design
work) to building owners to
exercise reasonable skill and care
to ensure their work complies with
the Building Code (at [222]). Each
defendant owed this duty to TCC
in respect of its design (and design
review) work.

While a designer cannot
contract out of the duty imposed
by the Act, the Court considered
that the limitation clauses in the
CCCS and SFA did not have that
effect. They did not concern
compliance with the Building
Code, but the consequences of
non-compliance and how that
risk is fo be allocated (at [287]).
The clauses did not permit a lesser
standard of building work than
compliance with the Building
Code.

The clauses were therefore not
in breach of the Act. However,
even if they were, the clauses
were not contrary to public
policy and the objects of s 17 did
not “clearly so require” that the
clauses were determined to be
illegal or unenforceable (at [300]
and [308]).

Liability under the Fair Trading Act
1986

The Court noted that the FTA
specifically prohibits contracting
out, with s 5D creating a limited
exception for parties in tfrade.
Following an earlier High Court
decision (Tadd Management Ltd
v Weine [2023] NZHC 764, (2023)
24 NZCPR 1), the Court considered
that the limitation clauses in the
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CCCS and SFA fell within the
prohibition on confracting out.
Their conclusiveness therefore
rested on the application of s 5D.

The Court determined that the s
5D exception applied because:
there was an agreement in
writing; the parties were in frade
and agreed to confract out;
and, having regard to all the
circumstances, it was fair and
reasonable for TCC to be bound
by the clauses (at [314]-[338]).
Each defendant’s liability for
breach of s ? of the FTA was
therefore limited to the amount in
the relevant clause.

The s 5D exception did not
apply to the limitation clauses in
the producer statements because

About the authors:

each statement did not amount
to an “agreement” (at [320]-
[322]).

Liability for negligent misstatement
The Court held that any liability
arising from each defendant
issuing a producer statement
was governed by the relevant
contract, not the terms of the
producer statement itself. First,
the producer statements did
not create separate contracts
between TCC and each
defendant (af [341]). Second, the
limitation clauses in the producer
statements were directed to TCC
as the building consent authority,
not to TCC as the building owner
(at [342]).
This meant the limitation clauses
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in the producer statements were
unenforceable against claims by
TCC as the building owner. They
did not override the limitation
clauses in the CCCS or SFA. Each
defendant’s liability for negligent
misstatement was therefore
limited to the amount in the
relevant contract clause.

MinterEllisonRuddWatts has
extensive experience advising
consultants, designers, contractors
and principals on construction-
related confracts, projects and
disputes. Please contact us if you
have any questions or would like
fo discuss how the implications

of this case might impact your
organisation.
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