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EDITORIAL

From the Editor
Tēnā koutou katoa

Welcome to the 54th issue of BuildLaw. 

As we wrap up the first half of the year, 
we take the opportunity to reflect on the 
busy period that it has been. Our team 
at the Building Disputes Tribunal has been 

busy on the road at the Asian Construction 
Expo in Auckland in May, followed by the 

New Zealand Certified Builders Conference 
and Expo in Wellington in June. Thanks to everyone 

who came along and engaged with our team members. 

Onto this issue, where Maria Cole analyses a recent High 
Court decision on callable bonds in our feature article, Court 
puts halt on developer’s attempt to call on contractor’s bond 
pending adjudication of underlying dispute. Amongst other 
engaging articles, Sam Dorne looks at a recent High Court 
decision upholding the “pay now, argue later” principle, Kate 
Holland analyses an interesting case where a court found 
enforcing an ADR clause would be too complicated in the 
circumstances, and Alex Lyall explains why the High Court has 
taken issue with recent suggestions that insurers are bound by 
a specific duty regarding assessment of claims.  

In our Case in Brief, we look at a recent decision from 
Australia. In Dig It Landscapes v Bupa Aged Care Australia, 
the Federal Court assessed the validity of an alleged 
construction contract made in the middle of a payment 
dispute. What can the commercial context of discussions 
between parties tell us about the intention to form an 
agreement? 

I do hope you find this issue interesting and useful. Please feel 
free to distribute BuildLaw to your friends and colleagues – 
they are most welcome to contact us if they wish to receive 
our publications directly. 

Ngā mihi nui, nā

Catherine Green
Editor and Director Building Disputes Tribunal

BuildLaw is the quarterly journal 
of the Building Disputes Tribunal, 
published online each March, 
June, September, and December. 
BuildLaw contains a wide variety 
of articles on topics related to the 
construction sector.
 
Copies of our previous editions can 
be found on our website:
www.buildingdisputestribunal.
co.nz/resources/buildlaw/

Submissions
We welcome the submission 
of articles and case notes for 
possible publication in BuildLaw. 
Please click here to make your 
submission.

Advertising
For information on advertising with 
BuildLaw, please click here.
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BuildLaw  
in Brief: 

Government moves to loosen 
restrictions against foreign 
building products 
The Minister for Building and 
Construction has announced 
proposals to lower the cost of 
building a house. Before the end 
of the year, the Building (Product 
Certification) Amendment Bill will 
be introduced with the purpose of 
implementing three key changes:  

1.	 Recognising building product 
standards from trusted overseas 
jurisdictions. The intention is to 
remove the need for designers 
and builders to verify standards, 
a process the Government 
considers to be time-consuming 
and costly.  

2.	 Requiring Building Consent 
Authorities to accept the use 
of products that comply with 
specific overseas standards 
that are equivalent to or higher 
than those in New Zealand. 

3.	 Allowing for the use of building 
products certified through 
reputable certification 
schemes overseas to be 
approved. 

The changes also seek to 
implement recommendations 
made by the Commerce 
Commission in their 2022 study of 
residential building supplies. See 
the summary here.  
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MBIE releases update 
on Operation Magazine, 
progressing with the goal of 
ensuring safety at boarding 
houses
MBIE has released an extensive 
report into the state of boarding 
houses throughout the country. 
The report came in the wake of 
the tragedy at Loafers Lodge in 
Wellington, in May 2023. Following 
the tragedy, MBIE launched 
Operation Magazine with the 
intention of securing the safety of 
boarding houses. 

A segment of Operation 
Magazine has involved MBIE, Fire 
and Emergency New Zealand and 
local councils visiting 27 boarding 
houses. One of the key findings 
was the discovery of 134 distinct 
issues. The report divides these 
issues into the following categories 
of issues: 

•	 Compliance schedule 
•	 Building warrant of fitness  
•	 Fire and smoke separation  
•	 Warning system  
•	 Escape route. 

The outcome of the inspections will 
see MBIE consult councils on the 
importance of building warrant of 
fitness audits and enforcement of 
fire safety regulations. Click here to 
view the full report.  

New South Wales Court of 
Appeal finds installation of tiles 
to be clear cause of injury to 
passenger 
In Sydney Trains v Argo Syndicate 
AMA 1200 [2024] NSWCA 
101, Sydney Trains sought 
compensation from Argo 
Syndicate, an insurer representing 
contractors who had completed 

works on a stairway at Penshurst 
Station. 

In 2016, a passenger injured 
themself after slipping on 
the recently installed tiles of 
the stairway. The passenger 
successfully sued Sydney Trains for 
negligence. Alleging breach of 
contract, Sydney Trains later sued 
Argo Syndicate. Sydney Trains’ 
argument was rejected in the 
lower court. The lower court found 
that while the contractor had 
made errors in installing the tiles, it 
was the decision by Sydney Trains 
to reopen the stairs which broke 
the chain of causation. Crucially, 
this assessment assumed that 
Sydney Trains had knowledge of 
the defect. 

At appeal, the Court of Appeal 
reassessed whether there had 
been a break in the chain 
of causation. Sydney Trains 
argued that while they did have 
documents indicating that the 
installation was faulty, this was not 
apparent to them. The Court held 
that this was possible and outlined 
a number of plausible scenarios 
explaining how it could occur. 
Crucially, in the Court’s view, Argo 
had not discharged its onus of 
proving that a new action had 
broken the chain of causation.  

The Court found in favour of 
Sydney Trains.  

No agreement was ever 
reached: High Court rejects 
summary judgment over 
development plans 
In Nik Consultants (NZ) Limited v 
Graves [2024] NZHC 784, the High 
Court looked at the circumstances 
of an arrangement between co-
owners to assess whether it could 

order the division of their property 
under section 339 of the Property 
Law Act 2007 . 

Ms Graves, the defendant, 
purchased Flat 1 of the property in 
the 1990s. In 2010, the shareholders 
of NIK Consultants (NIK), the 
plaintiff, purchased Flat 2. In 2020, 
NIK raised with the defendant 
the prospect of developing the 
property by demolishing the 
structurally attached dwelling and 
building a separate dwelling on 
their exclusive area. Ms Graves 
indicated openness to the idea 
but expressed reservations. 

The degree to which the 
positive communication between 
the parties amounted to an 
agreement, as NIK claimed it to 
be, was put under the microscope 
by the Court. One of the core 
pieces of evidence from NIK was 
an email from the defendant 
stating that subdivision would 
benefit both parties. However, in 
that same email the defendant 
listed several events and materials 
that she wanted to see finalised 
before further discussions could 
occur. The Court held that this was 
not an agreement. The Court also 
rejected the argument by NIK that 
it was an agreement in principle. 

Section 342 of the Act provides 
a list of factors for a court to 
consider when looking at section 
339. In addition to the lack of 
agreement, the Court found that 
when factoring in the nature of the 
dwelling, the lack of architectural 
plans, the shared vehicle access 
and the likely impact of the 
division on sun and amenity, it 
would be clearly inappropriate to 
make a summary judgment. 

www.buildingdisputestribunal.co.nz

REGULAR

www.buildingdisputestribunal.co.nz
https://www.buildingdisputestribunal.co.nz/
https://www.building.govt.nz/assets/Uploads/managing-buildings/operation-magazine-report-into-safety-assessments-of-boarding-houses.pdf
https://www8.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWCA/2024/101
https://www8.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWCA/2024/101
https://www8.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWCA/2024/101
https://legislation.govt.nz/act/public/2007/0091/latest/DLM969599.html
https://legislation.govt.nz/act/public/2007/0091/latest/DLM969602.html
www.buildingdisputestribunal.co.nz


7www.buildingdisputestribunal.co.nz

ad

Getting Blood Out of a Stone: 
Free Webinar

What adjudication under the Building Disputes 
Tribunal fixed fee scheme looks like.

The cost of having a construction dispute resolved prevents many people 
from recovering money that they are properly entitled to be paid under 
building and construction contracts.  

Expert panelist and construction industry veteran Paul O’Brien will take you 
through the Building Disputes Tribunal’s fixed fee adjudication process in 
plain English so you can be entirely confident about its applications.

05 September 2024 | 12:30pm - 1:30pm

REGISTER NOW

www.buildingdisputestribunal.co.nz

www.buildingdisputestribunal.co.nz
https://www.buildingdisputestribunal.co.nz/
https://www.eventbrite.co.nz/e/922667432127?aff=oddtdtcreator
https://www.eventbrite.co.nz/e/922667432127?aff=oddtdtcreator
http://www.buildingdisputestribunal.co.nz


8     BUILDLAW  |  The quarterly journal of the Building Disputes Tribunal  www.buildingdisputestribunal.co.nz

An interim injunction was 

sought restraining the 

principal to a construction 

contract from calling 

on a $3 million contractor’s 

bond, pending determination of a 

$22.5 million liquidated damages 

dispute which was already being 

adjudicated between the parties. 

The High Court found that the 

balance of convenience favoured 

the contractor. It granted the  

interim injunction until the 

adjudicator’s determination of the 

liquidated damages dispute  

was issued. 

Background
In 2019, the principal 

Elizabeth Properties Ltd 
(EPL) and the contractor 

Hawkins Ltd entered into a $149 
million construction contract for the 
development of a mixed commercial 
and residential site in Tauranga. The 
contract provided for the appointment 
of an Engineer to the contract; for 
liquidated damages (LDs) to be paid 
if access or practical completion were 
achieved later than the due date; for a 
bond; and for a disputes regime which 
was supplemented by the adjudication 
regime under the Construction 
Contracts Act 2002 (CCA).

COURT HALTS 
DEVELOPER'S 

BOND

WRITTEN BY MARIA COLE

FEATURE ARTICLE

Court puts halt on developer’s attempt to call on contractor’s  
bond pending adjudication of underlying dispute
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By early 2021, the development 
was significantly delayed and 
the parties entered into a reset 
agreement. Further delays 
occurred and, following the reset 
agreement, a dispute arose over 
the validity and applicability of 
LDs under the contract. 

In November 2022, Hawkins 
issued a notice of adjudication 
under the CCA. The adjudication 
was paused in December 
2022 to enable the parties 
to pursue settlement. The 
settlement discussions were not 
successful and the adjudication 
was restarted a year later, in 
December 2023. 

The liquidated damages claim 
and bond demand
On 21 December 2023, EPL 
sought payment from Hawkins of 
LDs of over $22.5 million. Hawkins 
responded in early January 2024, 
advising its view that EPL was not 
entitled to the LDs claimed. This 
was followed by EPL advising the 
Engineer that it considered there 
were LDs of approximately $22.8 
due. The Engineer then made a 
deduction of that amount from 
Hawkins’ latest payment claim.

On 25 January 2024, EPL wrote 
to Hawkins giving notice that 
it considered Hawkins was in 
breach of the contract by failing 
to pay the liquidated damages, 
and seeking Hawkins pay up. 
EPL advised if Hawkins did not 
do so within 10 working days, it 
would convert the bond into cash 
and apply it to the liquidated 
damages it claimed were due 
and owing. 

1  Hawkins Limited v Elizabeth Properties Limited [2024] NZHC 561. 

The same day, EPL also wrote 
a bond demand letter to the 
Engineer. The letter confirmed 
to the Engineer that any 
demand for the bond must be 
accompanied by an Engineer’s 
certificate stating that in the 
Engineer’s opinion the contractor 
is in default and, having been 
notified of the breach, has failed 
to remedy it and that EPL was 
entitled to call on the bond. EPL 
asked the Engineer to issue a 
certificate for Hawkins’ failure to 
pay the LDs. The letter then said:  

To the extent you have 
any concerns that not all 
LD’s are due and owing, I 
confirm that EPL does not 
seek a ruling (or certificate) 
on that at this stage.  
Rather, EPL simply asks for 
your certification that there 
has been a breach of the 
Contract as a result of 
Hawkins’ failure to pay any 
part of the LDs.  

Correspondence between 
the parties’ solicitors and the 
Engineer then ensued. A letter 
on 9 February 2024 from Hawkins’ 
solicitors to the Engineer stated:

If you believe that you 
are qualified to make a 
decision on the legal rights 
and obligations of the 
parties under the Contract 
and Reset Agreement, 
then at the very least, you 
will need to have regard 
to the relevant information 
to do so.  Hawkins is willing 
to provide you with its 
papers in the adjudication 

so that its evidence and 
the detailed basis for its 
position is available to 
you.  However, section 
68 of the [Construction 
Contracts] Act prohibits 
Hawkins from providing 
you with that information 
without EPL’s consent.  If 
EPL consents (and we are 
asking it to do so), we will 
provide Hawkins’ papers 
in the adjudication to you.  
For Hawkins’ part, we are 
instructed that it consents 
to EPL providing its papers 
in the adjudication to you.  
Of course, even doing so 
would not address the legal 
expertise difficulty.

On 12 February 2024, Hawkins 
brought proceedings and 
applied for the interim injunction 
to prevent EPL calling on the 
bond.1 The Court made an 
order by consent that, pending 
resolution of the application, EPL 
was restrained from calling on the 
bond and that Hawkins and/or its 
bank would not release the bond. 

On 19 February 2024, the 
Engineer issued a certificate 
which stated: for the purpose 
of clause 3(e) of the Bond that 
Hawkins’ failure to pay LDs to 
EPL is a default of its obligations 
under the Contract and that [t]his 
certificate is provided following 
fair and impartial consideration.  

Threshold for an interim injunction
The Court set out the general 
principles governing applications 
for interim injunctions as 

FEATURE ARTICLE
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summarised by the Court of 
Appeal in Commerce Commission 
v Viagogo AG (citations omitted):2 

The principles that govern 
the grant of interim 
injunctions under r 7.53 
and the court’s inherent 
jurisdiction are well settled. 
The court will usually adopt 
a two-stage approach. The 
first inquiry is whether there 
is a serious question to be 
tried.  If that threshold is 
met, the court moves on 

2  Commerce Commission v Viagogo AG [2019] NZCA 472, [2019] 3 NZLR 559 at [30].

to consider whether the 
balance of convenience 
favours granting or 
refusing relief. But as this 
Court observed in Klissers 
Farmhouse Bakeries 
Ltd v Harvest Bakeries 
Ltd, considerations are 
marshalled under these 
(non-exhaustive) heads as 
“an aid to determining, as 
regards the grant or refusal 
of an interim injunction, 
where overall justice lies. In 

every case the Judge has 
finally to stand back and 
ask himself that question.

EPL argued that where the 
injunction seeks to restrain 
payment under a bond, a more 
stringent standard applied than a 
serious question to be tried, being 
that of a strong case. The Court 
considered the issue and rejected 
the argument. 

The Judge indicated that if 
the serious question to be tried 
threshold is met, the strength 

$3 million bond
The High Court supported 
the adjudication of an 

underlying dispute between the 
parties by granting an interim 
injunction pending the 
determination of a claim for 
liquidated damages.

www.buildingdisputestribunal.co.nz
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of the case (where it can be 
gauged at the interim stage) may 
be a relevant factor in assessing 
the balance of convenience, 
while noting that at the interim 
stage it is not the Court’s function 
to attempt to resolve conflicts of 
evidence or difficult questions  
of law.

A serious question to be tried 
The Court concluded that the 
combination of the relevant 
contract terms plus the actions of 
EPL and the Engineer gave rise to 
a serious question to be tried that 
EPL was not lawfully entitled to call 
upon the bond. 

While noting that the 
Engineer’s good faith was not 
in issue, the Judge indicated 
there was a serious question as 
to the reasonableness of the 
Engineer’s certificate given 
EPL’s notice to the Engineer was 
that it required the certificate 
be issued but: (a) EPL did not 
consent to the Engineer being 
provided with Hawkins’ papers 
in the adjudication; (b) the 
Engineer provided the certificate 
knowing that EPL had declined 
that consent; and (c) the lack 
of any evidence about the 
Engineer’s basis for issuing the 
certificate when he knew that 
the adjudication determination 
relating to entitlement to LDs was 
pending. 

As to EPL, the Judge indicated 
a serious question arose given: 

EPL’s notice to the Engineer 
knowing the adjudication 
determination relating to 
entitlement to LDs was 
pending, EPL’s lack of 
consent to provide the 

Engineer with Hawkins’ 
papers in the adjudication 
and allowing the Engineer 
to proceed regardless. 

The adequacy of damages, the 
balance of convenience and the 
pending adjudication
Having found there was a serious 
question to be tried, the Judge 
then noted that this was essentially 
a money dispute where damages 
would ordinarily be an adequate 
remedy. However, the Court 
proceeded to consider Hawkins’ 
argument and supporting 
evidence that calling on the bond 
would cause irreparable harm to 
its reputation. The end result was 
that the Judge was not satisfied 
damages would be an adequate 
remedy. 

His Honour then stated: 
…in a case where the 
strength or weakness of 
a claim can be clearly 
ascertained at the interim 
stage, that can weigh in the 
balance of convenience.  
In the bond context, that 
would likely involve an 
assessment of the parties’ 
allocation of contractual 
risk.  Here, that is the very 
issue and I do not consider 

it helpful to weigh the 
strength of the case beyond 
being satisfied it meets the 
threshold for interim relief.  
Further, as Mr Cooper noted, 
this case is unlike any of the 
others referred to in that 
EPL has called on the Bond 
while an adjudication of the 
very dispute is pending and 
indeed well advanced. This 
raises the status quo issue.

As to the balance of 
convenience, the Court was 
persuaded that because the 
bond remained in place to meet 
a call and there was an interim 
order in place which precluded 
Hawkins or its bank from releasing 
the bond, the balance of 
convenience favoured granting 
the interim injunction until the 
adjudicator’s determination of the 
LDs dispute was issued, which was 
due in April 2024.

Conclusion
This is another example of the High 
Court supporting adjudication 
under the CCA and being 
prepared to restrain a party from 
taking action that could be seen 
as undermining the adjudication 
process. 

FEATURE ARTICLE

About the author: 
Maria Cole works as a Knowledge Manager in The ADR 
Centre’s Knowledge Management Team, including 
working with BDT. She was previously a civil litigation 
barrister for over a decade. During that time she worked on 
several multi-million dollar development disputes and was 
involved in arbitrations and mediations.
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High Court strikes 
out structural defect 
on limitation grounds 
in Imperial Gardens 
proceedings
WRITTEN BY MATTHEW FERRIER, STEPHEN PRICE, 
CHARLENE FAIRNIE AND WILLIAM TURNER

27 March 2024

Last week the High Court struck 
out a defect as time barred 
under s 393 of the Building Act 
2004, in a case concerning a 
large apartment complex in 
Auckland (Body Corporate 348047 

v Auckland Council [2024] NZHC 
641). MinterEllisonRuddWatts 
acted for the successful strike out 
applicant, Auckland Council.

Background
The plaintiffs sued the Council in 
negligence for alleged defects in 
Imperial Gardens — a 15-storey 
apartment complex in Hobson 
Street, Auckland. The Council 
issued the relevant building 

consents and code compliance 
certificates. The claim seeks over 
$41 million for remedial costs and 
over $15 million in consequential 
losses.

Defect 7 concerns structural 
integrity issues, while the 
other defects concern 
weathertightness, mechanical 
and fire safety issues. It was 
particularised as “[t]he precast 
concrete wall panels and 
precast concrete columns 
were constructed in such a 
way that they do not have a 
low probability of becoming 
unstable or collapsing.” It first 
appeared in the plaintiffs’ sixth 

amended statement of claim, 
filed over eight years after the first 
amended statement of claim (as 
the original claim was held to be 
a nullity and of no effect following 
an earlier successful strike out 
application by the Council: Body 
Corporate 348047 v Auckland 
Council [2014] NZHC 2971).

 The Council applied to strike 
out Defect 7 on the basis that it 
was time barred under s 393 of 
the Building Act 2004 (Act). There 
were two issues for determination:
1.	 Does s 393(2) of the Act apply 

to fresh causes of action?
2.	 Does Defect 7 introduce a 

fresh cause of action?

ARTICLE
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First issue – does section 393(2) 
of the Building Act 2004 apply 
to fresh causes of action?

Section 393(2) of the Act provides 
that “no relief may be granted 
in respect of civil proceedings 
relating to building work if 
those proceedings are brought 
against a person after 10 years 
or more from the date of the 
act or omission on which the 
proceedings are based”.

The Court held that 
“proceedings” in s 393(2) should 
be interpreted to mean “claim”. 
This followed the reasoning in 
several previous decisions on the 
issue (including Body Corporate 
360683 v Auckland Council [2017] 
NZHC 1785; Body Corporate 
355492 v Queenstown Lakes 
District Council [2022] NZHC 1494; 
Body Corporate 406198 v Argon 
Construction Ltd [2022] NZHC 
2218). It meant that regardless of 
whether the original proceedings 
were filed within time, the 10-
year limitation period in s 393(2) 
applied to the introduction of 
fresh causes of action. If Defect 
7 introduced a fresh cause of 
action, it would be time barred.

Second issue – does Defect 
7 introduce a fresh cause of 
action?

The Court observed that Defect 7 
raised structural issues relating to 
seismic resilience (that have since 
been repaired). None of the other 
defects concerned that issue. 
Defect 7 is therefore substantively 
different from the other defects.

The attempt to link Defect 7 
to Defect 1 (concerning the 
podium) was held to be flawed. 
The water ingress issues raised by 

Defect 7 are qualitatively different 
to those raised by Defect 1. The 
evidence required to establish (or 
disprove) Defect 1 and Defect 7, 
and the respective works required 
to remediate them, would also be 
different.

The Court reiterated that 
s 393 of the Act cannot be 
circumvented as a matter of 
legal interpretation, and that only 
additional defects could only be 
added after the limitation period 
if they did not constitute fresh 
causes of action: “[t]he limitation 
period bites”. The Court held 
that Defect 7 introduced a fresh 
claim or cause of action. It was 

therefore time barred and struck 
out.

Our view
The decision reinforces that new 
defects added to an existing 
claim following the 10-year long 
stop in the Act will be time barred 
if the new defect amounts to a 
fresh cause of action. This will be 
so if the new defect introduces 
facts or issues that are, in 
substance, essentially different to 
those already pleaded.

This article was co-authored 
by William Turner, a Solicitor from 
our Construction & Infrastructure 
team.

ad

Contractual 
Adjudication 
The new resolution process developed 
by NZDRC and NZIAC with cost and time 
efficency in mind 

If you’re interest in hearing more about Contractual Adjudication, please 
email registrar@nzdrc.co.nz or registrar@nziac.com

www.buildingdisputestribunal.co.nz
https://www.buildingdisputestribunal.co.nz/
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_3c117a6a_fc28_43f9_9fe8_f4e75c6d351b.pdf
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_3c117a6a_fc28_43f9_9fe8_f4e75c6d351b.pdf
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_3c117a6a_fc28_43f9_9fe8_f4e75c6d351b.pdf
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_7273f5b0_e16f_4a20_a7d4_c1e85078b616.pdf
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_7273f5b0_e16f_4a20_a7d4_c1e85078b616.pdf
https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_7273f5b0_e16f_4a20_a7d4_c1e85078b616.pdf
https://merwprodblob.blob.core.windows.net/media/media/merw/merw_media/insights%20-%20content/body-corporate-406198-v-argon-construction-ltd-2022-nzhc-2218.pdf
https://merwprodblob.blob.core.windows.net/media/media/merw/merw_media/insights%20-%20content/body-corporate-406198-v-argon-construction-ltd-2022-nzhc-2218.pdf
https://merwprodblob.blob.core.windows.net/media/media/merw/merw_media/insights%20-%20content/body-corporate-406198-v-argon-construction-ltd-2022-nzhc-2218.pdf
mailto:registrar@nzdrc.co.nz
mailto:registrar@nziac.com


15www.buildingdisputestribunal.co.nz

Matthew Ferrier
Matthew is an experienced litigator with a particular interest in major 
latent building defect litigation. He acts for both private and public 
sector clients on a broad range of complex and high-profile disputes. 
His recent experience includes complex latent building defect litigation 
involving novel claims for structural and fire defects, claims arising 
from the Canterbury earthquake sequence, defending regulatory 
investigations and prosecutions brought by various regulators, Coronial 
inquiry work, fraud recovery, and public law litigation.  Prior to joining 
MinterEllisonRuddWatts, Matthew worked as a Crown prosecutor and 
has significant advocacy experience at first instance and appellate 
level.

Stephen Price
Stephen is recognised as one of the top construction lawyers in 
New Zealand. He is an expert in managing the delivery of large-
scale construction projects. A senior trial and appellate advocate, 
he is sought after for his ability to resolve the most complicated and 
critical construction disputes. Stephen works with all parties across the 
construction sector. He has specific experience in major horizontal 
and vertical infrastructure projects, such as public private partnerships 
(PPPs), power stations and roading projects.  He advises on strategically 
sensitive disputes involving claims for variations, delays/disruption, and 
non-compliant works. He has extensive advocacy experience at all 
court levels, in arbitrations, and other dispute resolution processes.

Charlene Fairnie 
Charlene is a seasoned litigation lawyer in our construction and 
infrastructure team with a breadth of experience in disputes relating 
to defective buildings, including weathertightness claims. Charlene 
acts for the full spectrum of parties involved in the construction of 
residential and commercial buildings, including owners, professionals, 
manufacturers and suppliers of building products, and local 
Government bodies, including Auckland Council. She regularly 
represents her clients in a wide range of complex proceedings in the 
District Court, High Court and Weathertight Homes Tribunal. Charlene 
has also appeared in the Court of Appeal. 

About the authors

www.buildingdisputestribunal.co.nz
www.buildingdisputestribunal.co.nz


www.buildingdisputestribunal.co.nz16     BUILDLAW  |  The quarterly journal of the Building Disputes Tribunal  

The strict rules under the 
Construction Contracts Act 2002 
and especially the principle of 
“pay now, argue later” when 
dealing with construction disputes 
in New Zealand was examined 
in the recent High Court case of 
Kitchener & Co (1989) Limited v 
Concrete Solutions Limited [2024] 
NZHC 653. 

The “pay now, argue later” 
principle under the New Zealand 
Construction Contracts Act 
emphasises the importance of 
prompt payment in construction 
contracts. It requires parties 
to make payments for work 
performed without delay, 
even if there are disputes or 
disagreements regarding the 

WRITTEN BY SAM DORNE

Summary judgment 
appeal over pay now, 
argue later principle 
goes to appeal

Pay now, argue later

The High Court upholds prompt 
payment regime.

ARTICLE
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payment amount or other 
contract terms.

This principle ensures that 
contractors and subcontractors 
receive timely compensation for 
the work they have completed, 
helping to maintain cash flow 
within the construction industry. 
It also aims to prevent payment 
disputes from causing delays or 
financial hardship for all of the 
parties involved in construction 
projects.

However, it’s important to note 
that while the “pay now, argue 
later” principle prioritises timely 
payment, it does not prevent 
parties from resolving disputes 
through formal processes such as 
adjudication, arbitration, or court 
proceedings. Instead, payment 
must be made promptly while 
disputes are being resolved 
through these mechanisms, 
ensuring that contractors are 
not unfairly disadvantaged by 
delayed payments.

The dispute
Kitchener commenced 
development on an apartment 
complex in Christchurch in 
2019. Concrete Solutions, the 
respondent, a specialist concrete 
contractor, undertook repair and 
strengthening works as per a 
written contract which fell under 
the jurisdiction of the Construction 
Contracts Act 2002.

Following Kitchener’s non-
response to two payment claims 
and their subsequent failure to 
provide a payment schedule, 
they reached an agreement with 
Concrete Solutions. This payment 
agreement stipulated timely 
payment of outstanding amounts 

under the contract.
Anthony and David Henderson, 

directors of Kitchener, personally 
guaranteed Kitchener’s 
obligations under the payment 
agreement. This was in exchange 
for Concrete Solutions granting 
Kitchener additional time to 
settle the outstanding sums. The 
payment agreement contained a 
“no set-off” clause.

Kitchener failed to fulfil the 
payment obligations despite the 
agreement, and the Hendersons 
did not honour their personal 
guarantees.

Concrete Solutions initiated 
legal action against both 
Kitchener and the Hendersons 
in the District Court, seeking 
$26,061.21 as principal, along with 
contractual interest and costs.

The defendants responded with 
a defence and counterclaim, 
alleging breaches of contractual 
obligations by Concrete Solutions.

Due to unforeseen 
circumstances, the scheduled 
trial could not proceed. 
Consequently, Concrete Solutions 
obtained permission to file a 
summary judgment application. 

Judge Toohey presided 
over the summary judgment 
application, ruling in favour of 
Concrete Solutions. The judgment 
awarded them the principal 
sum of $26,061.21, along with 
contractual interest and costs.

Summary Judgment appeal
Kitchener and the Hendersons, the 
appellants, sought to contest the 
judgment on several grounds:
a.	 That Concrete Solutions’ 

failure to provide witness 
statements for the substantive 

trial contributed to the 
circumstances allowing 
summary judgment.

b.	 That Concrete Solutions should 
be estopped from seeking 
summary judgment since 
they had agreed to pursue a 
decision based on merit at the 
scheduled trial.

c.	 That Concrete Solutions’ 
cause of action did not rely on 
the default provisions of the 
Act; thus, they should not be 
entitled to rely on them.

d.	 That Concrete Solutions should 
not be allowed to use the “no 
set-off” clause in the payment 
agreement to support the 
“pay now, argue later” stance 
under the Act.

e.	 That Concrete Solutions 
forfeited the right to rely 
on the “no set-off” clause 
by breaching the payment 
agreement.

f.	 That the District Court should 
have either refrained from 
entering summary judgment 
or, if entered, should not have 
stayed enforcement pending 
resolution of the substantive 
issues.

Appeal dismissed
The issues raised by the appellants 
over their unfair process 
arguments were dismissed. The 
Court ruled that the complaint 
that the defendants “would 
have insisted that the substantive 
trial take place” if there was 
a possibility of a summary 
judgment application being filed 
is irrelevant as the trial could not 
realistically proceed at that time. 
Leave was granted to Concrete 
Solutions (unopposed) to make its 
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application and accordingly, the 
expectation that both the plaintiff 
and the defendants would have 
had leading up to the scheduled 
trial — that all substantive issues 
would be determined at a single 
trial — no longer applied. 

The Court also dismissed the 
notion of a “total failure of 
consideration,” asserting that the 
services rendered by Concrete 
Solutions were substantial and 
not devoid of value. Without 
a lack of a complete failure of 
consideration, the Court rejected 
the appellants’ arguments 
regarding their incapacity to 
meet the financial responsibilities.

 
 

The Court held:
Concrete Solutions and 
Kitchener were parties to 
a construction contract to 
which the “pay now, argue 
later” regime applied. When 
Kitchener failed to meet 
its obligations in relation to 
two payment claims, the 
debts were acknowledged 
by Kitchener. Through 
the payment agreement 
Kitchener then committed 
to meeting those debts 
within a short time period 
and to paying further sums 
claimed by Concrete 
Solutions arising out of the 
contract and doing so 
without set-off or deduction.

The Court concluded that there 
is no basis for any exercise of 
discretion in favour of Kitchener in 
those circumstances.

Conclusion
The Construction Contracts Act 
provisions ensure that contractors 
receive timely payment for their 
work, helping maintain cash flow 
and financial stability within the 
construction industry. The “pay 
now, argue later” principles were 
upheld in Kitchener & Co, and in 
particular the notion that parties 
must pay promptly and resolve 
disputes through the statutory 
mechanisms enshrined in the Act 
at a later date.

About the author: 
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Case
in Brief:
A pressure situation is not the time to 
make an oral contact

 WRITTEN BY ALEXANDER LYALL

In Dig It Landscapes Pty 
Ltd (in liq) v Bupa Aged 
Care Australia Pty Ltd,1 
the Federal Court of 
Australia looked at a 
dispute between Bupa 
(the principal), Denham 
(the contractor) and Dig It 
(the subcontractor). Dig It 
alleged that a construction 
contract existed between 
it and Bupa in relation to 
guarantees of payment for 
works Bupa and Denham 
had directly engaged 
in. Bupa denied that a 
contract had taken place. 
The Court looked at what 

1 � Dig It Landscapes Pty 
Ltd (in liq) v Bupa Aged 
Care Australia Pty Ltd 
(No 2) [2024] FCA 31.

REGULAR
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REGULAR

was said between the parties and 
the commercial context in which 
the discussion took place. 

Background 
Bupa and Denham had agreed 
to works in a suburb of Canberra 
for a rest care facility. Denham 
provided Bupa with two 
unconditional undertaking surety 
bonds as security for Denham’s 
performance. 

Denham engaged with Dig It 
as subcontractor for the facility. 
Subsequently, Denham found itself 
unable to pay the costs of Dig It. 
In order to keep the project alive, 
Bupa made arrangements with 
Denham to guarantee that the 
subcontractors would continue 
their work. This involved creating a 
payment deed wherein Denham 
promised that they would provide 

suitable proof to Bupa that 
subcontractors were being paid. 
If payment did not occur, Bupa 
could call on the bonds. 

Bupa then directly engaged 
in talks with Dig It. The audio 
recording of the meeting showed 
that the parties discussed how to 
move forward with the project. 
During the meeting, Bupa made 
a number of comments regarding 
how Dig It would continue to 
receive payment. 

Dig It left the meeting with the 
impression that Bupa would be 
making the payments to them. 
When the payments did not occur, 
Dig It took legal proceedings 
on the grounds that Bupa had 
breached the contract. 

One of the key moments from 
the meeting was a statement from 
Mr Fordham, the exact wording of 

which was disputed by the parties; 
and the poor audio did not make 
it clear. Bupa claimed Mr Fordham 
said that we are not saying we 
have given you the ultimate way 
to finish this job. However, Dig It 
argued that Mr Fordham never 
stated the preface, we are not 
saying. The Court would later find 
that Bupa’s interpretation was 
more likely. 

Had there been a contract?
Dig It’s core argument was that 

the statements used during the 
meeting were offers of payment 
by Bupa; and in completing the 
work, Dig It had accepted. 

As the discussion had been 
recorded, the Court was able 
to listen to the exact wording. 
Where there was dispute over the 
words used, the Court favoured 

Contractual formation
The Federal Court could not 
find certainty of terms.
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the interpretation proposed by 
Bupa. However, the Court stressed 
that the outcome would not have 
changed in either case due to the 
context of the discussion. 

The Court emphasised that 
whether a contract had been 
formed would depend on the 
narrow commercial context in 
which the contract was formed.2 
In the context of the payment 
deed, it should have been clear 
that Bupa were restating their 
prior commitments, not making 
fresh ones. Furthermore, offers 
of payments by principals to 
subcontractors (as opposed to 
contractors) are far from the norm.

The Court found that without 
certainty of the terms of the 
agreement, and with no 
consideration made, the parties 
had failed to reach some of the 
basic conditions of a contract. 

The Court also recognised the 
format of the contract as being 

2  Citing Branir Pty Ltd v Owston Nominees (No 2) Pty Ltd [2001] FCA 1833; (2001) 117 FCR 424.
3  Dig It Landscapes, above n 1, at [137].
4  Dig It Landscapes, above n 1, at [197]. 

significant. While it is established 
that contracts can be made orally, 
the Court wondered whether a 
contract could take this informal 
state where such importance 
was placed on its interpretation 
and where the commercial 
arrangements were so complex.3 

Reliance 
Dig It argued in the alternative 
that while the discussion did not 
amount to an oral contract, 
Bupa made statements which 
amounted to misleading or 
deceptive conduct. Dig It alleged 
that in stressing that Dig It would 
continue to be paid, it had 
breached the prohibition in section 
18 of the Australian Consumer 
Law found in Schedule 2 of the 
Competition and Consumer 
Act 2010 (Cth). The conduct 
covered is that which effects, or 
is likely to effect, the actions of 
the recipient of the statements. 
The test is objective and is to be 

determined by the evidence of 
the alleged conduct and the 
relevant surrounding facts and 
circumstances.4 

The Court did not accept as 
analogous the authority relied 
on by Dig It. Cases which discuss 
conduct used in marketing, as 
Dig It had used, are generally 
not applicable in situations such 
as this. The situation before the 
Court here involved two groups in 
a very important meeting where 
they were expected to be paying 
attention throughout the entire 30 
minutes 

Conclusion 
For construction companies, the 
events in Dig It demonstrate what 
to avoid when some of the more 
unfortunate realities of construction 
start to occur. When payment 
starts to dry up, subcontractors will 
need a firm commitment from the 
party offering solutions. Being left 
with a mere impression will not do.
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How do the courts deal with 
situations where one party to 
a dispute commences legal 
proceedings in breach of a 
contractual clause requiring it 
to first use alternative dispute 
resolution (an ADR clause)? If the 
ADR clause is an enforceable 
condition precedent, a court will 
usually stay the proceedings. 
However, in the recent case 
of Lendlease,1 the High Court 
found an ADR clause was an 
enforceable condition precedent, 
but nevertheless refused to stay 
the proceedings and allowed the 

1   ��Lancashire Schools SPC Phase 2 Limited v Lendlease Construction 
(Europe) Limited and Others [2024] EWHC 37 (TCC).

2   �Children’s Ark Partnerships Ltd v Kajima Construction Europe (UK) 
Limited and Kajima Europe Limited [2022] EWHC 1595 (TCC), 
previously discussed in issue 48 of BuildLaw and on our blog.

action to continue without ADR. 
This refusal was because of the 
complex and multi-party nature 
of the dispute, because related 
litigation was already underway 
and because things could 
become complicated. 

Children’s Ark decisions in the 
High Court and Court of Appeal
Last year in Children’s Ark, the 
High Court2 refused to strike out 
a claim brought in breach of 
an ADR condition precedent, 
because the unusual bespoke 
ADR procedure was not 

Things could 
get complicated

WRITTEN BY KATE HOLLAND

ARTICLE

English High Court refuses to stay proceedings brought in breach of an 
enforceable ADR condition precedent
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sufficiently clear or certain3 to 
be enforceable. Rather than 
striking the claim out, the High 
Court granted a stay of the 
proceedings.4 

The Court of Appeal5 upheld the 
High Court’s decision and agreed 
that the particular ADR procedure 
in question was too useless and 

pointless to be enforceable. 
It rejected arguments that 
the High Court had wrongly 
concentrated on the utility of the 
ADR procedure, stating that it was 
unable to accept that the court 

3  Ohpen Operations UK Ltd v Invesco Fund Managers Ltd [2019] EWHC 2246 [32(iii)].
4 � In Children’s Ark, the party commencing the court proceedings had requested the stay so that it could 

comply with the ADR clause without missing the lime limits for bringing an action.
5 � Kajima Construction Europe (UK) Limited and Kajima Europe Limited v Children’s Ark Partnership Limited 

[2023] EWCA Civ 292, previously discussed in issue 50 of BuildLaw and on our blog.
6  Children’s Ark, above n 5, at [91]–[92].

cannot have at least a weather 

eye on the issue of utility. 
The Court of Appeal also 

clarified that where proceedings 
are brought in breach of a 
mandatory ADR clause, the usual 
(though not inevitable) order that 
the court will make is to stay the 
proceedings (rather than strike 
them out), although it noted that 
the right remedy will always turn 

on the facts of the case.6 
The focus on utility in Children’s 

Ark was applied by the High Court 
in Lendlease. 

Background to the Lendlease 
dispute – the project, parties, 
contracts and defects

The project
The Lendlease disputes arose 
out of alleged defects with 
serviced accommodation 
at a school. This was part of 
a PFI project, with multiple 
project phases, parties and 
back-to-back supply contracts 
involved. The proceedings in 
question concerned the project 
agreement for Phase 2 (the 
Project Agreement).

No stay
The English High Court 
refused to stay proceedings 

commenced in breach of the 
parties’ agreement to adjudicate.
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The Phase 2 parties and contracts 
The Project Agreement was 
between a special purpose 
vehicle (Project Co) and a local 
authority (the Authority). The 
Project Agreement contained an 
ADR clause requiring the parties to 
refer any dispute to adjudication 
before commencing litigation.

The Project Agreement 
was back-to-back with two 
downstream supply contracts: 
1.	 �a Building Contract between 

Project Co and the building 
contractor; and 

2.	 a Facilities Management 
Contract between Project Co 
and the facilities management 
contractor.

The Phase 2 defects
The Authority called for alleged 
defects to be rectified and gave 
Project Co notice of entitlement to 
withhold deductions for breach of 
the Project Agreement. 

Project Co commences litigation 
Project Co commenced separate 
High Court actions against the 
building contractor, and against 
the Authority. The purpose of these 
actions was to ensure that ultimate 
liability for the defects would not 
sit with Project Co.  

Prior to commencing the 
action in respect of the Phase 2 
defects, litigation was already 
underway between Project Co 
and the building contractor 
(and the facilities contractor was 
soon to join) regarding similar 
defects in respect of the Phase 1 

7  Applying the principles from Ohpen, above n 3.
8 � The High Court in Children’s Ark disagreed with this requirement and considered it sufficient that the 

provision is mandatory and enforceable. 

project. Mediation was also being 
attempted.

It was expected that the 
Authority would also join the Phase 
1 litigation, and that the Phase 1 
and Phase 2 proceedings would 
be consolidated. 

Project Co sought a declaration 
from the Court that, if in respect of 
an alleged defect, there was no 
breach by the building contractor 
under the Building Contract, or 
by the facilities management 
contractor under the Facilities 
Management Contract, then 
Project Co would not be in breach 
of its Project Agreement with the 
Authority. In that case, the alleged 
defect would not be a ‘Defect’ 
within the meaning of the Project 
Agreement and there would be 
no basis for the Authority to claim 
deductions. 

The Authority applies to stay the 
proceedings against it 
Project Co had commenced 
the Phase 2 action against the 
Authority without first referring the 
dispute to adjudication, in breach 
of the ADR clause in the Project 
Agreement.

The Authority applied to the 
Court to stay or strike out Project 
Co’s claim. 

The Court considers the Authority’s 
stay/ strike out application

Was the ADR clause a condition 
precedent to commencing 
litigation?
In considering the Authority’s 

application to stay or strikeout, 
the High Court first considered 
whether the ADR clause in the 
Project Agreement was in fact an 
enforceable condition precedent 
by applying the following 
principles:7  
•	 The agreement must create 

an enforceable obligation 
requiring the parties to 
engage in ADR.

•	 The obligation must be 
expressed clearly as a 
condition precedent to court 
proceedings or arbitration.8

•	 The ADR process must be 
sufficiently clear and certain 
by reference to objective 
criteria.

The Court found that the ADR 
clause in the Project Agreement 
met all these requirements. 
Therefore, the requirement to 
adjudicate before commencing 
litigation was an enforceable 
condition precedent, and the 
Court had discretion to stay or 
strike out Project Co’s claim.

Strike out or stay?
The Court refused to strike out 
the claim because there was 
no suggestion that Project Co’s 
substantive claim was brought 
unreasonably, had no reasonable 
prospect of success or that it was 
an abuse of process.

The Court noted that it is 
not bound to give effect to 
an enforceable ADR clause. 
Rather, non-compliance with 
the ADR agreement gives rise to 
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a discretion, and that the usual 
order which the court will make is 
a stay of proceedings.9 

Exercising the discretion to stay

The principles
In weighing how it should exercise 
its discretion to grant or refuse a 
stay, the Court noted:
•	 �There is a presumption that 

those who have agreed to 
resolve their disputes by ADR 
must show good reasons 
for departing from their 
agreement.10

•	 �The party resisting the stay 
(in this case Project Co) has 
the obligation to show why it 
should not be granted.11 

•	 �Beyond the presumption, each 
case turns on its own facts.

9     Lendlease, above n 1 at [40], citing Children’s Ark, above n 5 at [92].
10  Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] AC 334.
11  DGT Steel and Cladding Ltd v Cubitt Building and Interiors Ltd [2007] EWHC 1584 (TCC).
12  Ohpen, above n 3.
13  Children’s Ark, above n 2 and n 5.

•	 �Issues the court will have 
regard to in exercising its 
discretion include:

	◦ �the public policy interest 
in upholding the parties’ 
commercial agreement; 

	◦ �furthering the overriding 
objective in assisting the 
parties to resolve their 
disputes;12 and

	◦ �the utility or practical 
value of the requirement 
to follow the ADR process, 
and the likely impact of 
granting a stay.13

The overriding objective, utility 
and wider impacts
The Court focused on the 
overriding objective of resolving 
the dispute and the issues of 

utility, practical value, and the 
wider impacts. It acknowledged 
that Project Co had the burden 
of showing why the ADR clause 
should not be enforced and that 
there was a public policy interest 
in holding the parties to their 
bargain, but emphatically stated 
that the question is what the Court 
considers is the most appropriate 
course in the exercise of its 
discretion. 

The Court noted that these 
proceedings were complicated 
because of the multiple 
parties, contracts, disputes and 
proceedings involved. 

The building contractor and the 
facilities management contractor 
(the Contractors) were not parties 
to the Project Agreement, which 
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was the subject of the current 
proceedings. But there was no 
real issue between Project Co 
and the Authority in the current 
proceedings – their dispute 
was contingent on the other 
multi-party dispute with the 
Contractors. 

Both sets of proceedings 
concerned common defects; and 
the Contractors were likely to hold 
each other responsible for those 
defects. The Contractors were 
already involved in the parallel 
proceedings and neither wished 
to refer matters to adjudication. 

The Court refuses to grant the stay 
The Court found in favour of 
Project Co and refused to stay 
the proceedings. It decided that 
a stay would not be appropriate 
because of the dispute’s 
complex, multiparty nature and 
the wider impacts that a stay 
would have on the other parties 
and other proceedings. Requiring 
Project Co and the Authority to 
adjudicate would only cause 
further complication, expense and 
delay and reduce the likelihood 
of successful resolution.

The condition precedent ‘failed’ 
on the utility and practicalities 
of enforcing it and referring this 
particular dispute to adjudication, 
as follows:

Bi-lateral adjudication likely to 
achieve little in a multi-party 
dispute
The Court found it very difficult to 
see how a bi-partite adjudication 
between Project Co and the 
Authority would be effective or 
useful when this was just one 
part of a wider dispute with the 
Contractors. 

The Phase 2 defects could 

not be considered in isolation 

from the Phase 1 defects, and 

adjudication in respect of Phase 

2 was unlikely to be helpful in 

resolving the wider dispute. 

As such, there was a real risk 

that the adjudication would 

achieve little. And the less 

satisfactory the adjudication, the 

more likely the outcome would 

be challenged. 

Impacts on other parties and 
proceedings

The Contractors did not want to 

become involved in adjudication. 

But requiring it would mean 

they would become involved, 

and this may spawn other 

satellite arguments, disputes 

and adjudications, causing 

further delays for the parallel 

proceedings and a mismatch in 

progress between both actions. In 

this regard, the Judge remarked, I 

am content to accept that things 

could become complicated.

Impacts on case management 

Granting the stay would also 

interfere with the Court’s ability to 

case manage and consolidate 

both actions.

 

Impacts on successful mediation 
The parties to the parallel 
proceedings were attempting 
mediation, and these attempts 
may be impacted by sending 
the current proceedings down 
a different track. Project Co and 
the Contractors may be reluctant 
to settle with each other while 
the current proceedings with 
the Authority were stayed and 
delayed for adjudication. 

Impact on the Authority  
(or lack thereof)
If the Court did not grant the 
Authority’s application for a stay, 
the Authority was still free to start 
adjudication itself. 

Conclusion
This case is a good reminder to 
make sure your contract’s ADR 
clause is clear and well drafted 
with a robust and well recognised 
procedure. 

But it shows that no matter 
how well drafted it is, or how 
clear the parties’ intention to 
avoid litigation, the Court is 
not bound to give effect to 
an ADR clause if it considers 
that doing so would not be 
pragmatic in the circumstances, 
or as here, if things could get too 
complicated.
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Rectifying a Mistake

Introduction
A written contract is almost always 
the document which decides 
the rights and obligations of 
the parties in any construction 
dispute. Occasionally, one of the 
parties will confidently assert, even 
though the contract includes 
a particular term, the parties 
mistakenly agreed a different 
bargain.  The District Court 
recently considered this issue in 
Contek v Mossop.1

The dispute between Mossop 
and Contek included several 
other elements, but this Update 
only deals with Contek’s claim 
that Contek had not realised the 
contract it agreed to specified 
new construction drawings 
Contek had not seen until after 
the contract was formed.

The law has several ways of 
dealing with disputes about the 
terms of contracts where one 
party considers the terms of the 
signed contract to be at odds 

1  Contek Pty Ltd v Mossop Group Pty Ltd [2024] SADC 1.

with what was really agreed.
One of the paths is for the party 

who considers the contract to 
be incorrect, to ask the Court to 
rectify the terms of the contract 
to change the terms to what the 
parties meant to agree.  Another 
path is for the aggrieved party 
to claim to the Court that it has 
been misled or deceived by the 
other party, or perhaps it would 
be unconscionable for the other 
party to insist on the incorrect 
term in the contract.

Background facts
Mossop asked for tenders 
on a project using an online 
portal called ‘Bid Contender’. 
The tender drawings were 
available on the portal and 
Contek submitted its tender on 
23 September 2016 specifically 
mentioning the tender drawings 
on which it had based its price.

Before the contract was 
agreed, new “for construction” 

WRITTEN BY TOM GRACE
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drawings were prepared, but 
Mossop did not circulate these 
drawings to Contek.

At a meeting between Mossop 
and Contek on 28 September 
2016, before the contract was 
signed, the parties discussed 
Contek’s tender and some minor 
alterations were agreed together 
with a discount to the price 
quoted. There was no mention 
at the meeting of the new for 
construction drawings.

On 29 September 2016, 
Mossop’s estimator sent an email 
to Contek accepting the tender 
and listing the minor variations and 
discount which had been agreed 
on the previous day.

Mossop then provided the 
written contract to Contek.  
Contek signed the contract and 
did not notice an appendix to 
the contract included an altered 
revision number for some of the 
listed drawings.

At the trial, the evidence 
showed an appendix to the 
contract listed the drawings and 
other documents. 

The appendix included 17 
columns indicating successive 
issue dates of drawings and ran to 
about 14 pages. On pages 5 and 
6 in the second and last columns 
appeared changed revision 
numbers for 9 drawings.  

After construction was 
underway, Contek claimed a 
variation arose from the changes 
between the tender drawings on 
which it had based its price and 
the construction drawings, issued 
to Contek after the formation of 
the contract.

Mossop said Contek was 
contractually bound to follow 

these later versions of the drawings 
and on that basis was not entitled 
to the variation it had claimed.  

The parties fell into dispute 
about this and other variations 
and ultimately spent 10 days in the 
District Court.

What is Rectification of a 
contract?
Rectification is a remedy 
concerned with a mistake in 
a contract. The purpose of 
rectification is to make the 
contract conform to the ‘true 
agreement’ of the parties.

The ‘true agreement’ may be 
shown by a concluded earlier 
agreement or the continuing 
common intention of the parties 
up to the time the contract was 
formed.

Any common intention must be 
shown by admissible evidence 
and proved to a high standard. 
Otherwise, the usual position that 
the written contract is the true 
agreement of the parties cannot 
be displaced.

The applicant must show 
precisely what it claims the 
contract should have said.

It is necessary to show the 
actual intention of each of the 
parties, but this intention must 
be objectively apparent from 
the words and conduct of each 
party.  In other words, a court, in 
determining whether the burden 
of proof is discharged, may be 
said to view the evidence of 
intention objectively, in the sense 
that it does not merely accept 
what a party says was in their 
mind, but instead considers and 
weighs admissible evidence 
showing the intention.

Proof of a party’s undisclosed 
intention during negotiations is not 
sufficient.  Where the parties do 
not express themselves in terms 
of their intention in contractual 
negotiations, it will be necessary 
to prove some manifestation of 
their intentions from their words or 
conduct as the basis for inferring 
the requisite common intention.  

Whilst it is settled that an earlier 
agreement is not essential to the 
grant of rectification, the absence 
of an outward expression of 
agreement may be relevant to 
whether the necessary burden of 
proof has been discharged.

What the Court found
Her Honour found that Mossop’s 
email accepting Contek’s tender, 
making specific reference to the 
tender price and some minor 
adjustments to that price arising 
from the meeting of the previous 
day, was sufficient proof that 
the parties had formed their 
agreement based on the tender.  

On that basis, Her Honour found 
the contract should be rectified 
so it referred only to the tender 
drawings.  

Her Honour found Mossop’s 
estimator made a mistake when 
he accepted the tender and 
had not intended to specify 
the for construction drawings in 
the contract. On this basis, both 
parties were mistaken when they 
formed the contract, and the 
contract was to be rectified by 
reason of the mutual mistake.

Alternative findings
Her Honour also found, even 
if Mossop’s estimator was not 
mistaken, the contract should 
be rectified by reason of the 
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unilateral mistake of Contek, 
as it would otherwise be 
unconscionable for Mossop to 
insist upon the for construction 
drawings and deny the variation.

Finally, Her Honour 
found Contek’s claim for 
misrepresentation was upheld.  
Her Honour said Mossop’s 
denial that it had any obligation 
to ensure Contek read and 
understood the contract when it 
accepted the contract should be 
rejected. 

This rejection was “in the light 
of all relevant circumstances 
constituted by acts, commissions, 
statements or silence”. 

Mossop’s representatives’ 

silence in not disclosing the 

different scope of works to 

Contek should be accepted as 

misleading and deceptive, even 

if the silence was inadvertent.   

Her Honour said it was entirely 

reasonable for Contek’s director 

to expect one of Mossop’s 

representatives would have 

told him that the scope of works 

had changed from the tender 

drawings if that had occurred, 

particularly when only the minor 

additional works had been 

listed in the email accepting the 

tender.

Conclusion
While Contek was successful in 
obtaining orders for rectification, 
the remedy is generally difficult to 
obtain. 

Parties should, as a matter of 
general practice, ensure they 
carefully read the terms of their 
contract before they sign them. 

It is not uncommon for versions 
of drawings to change between 
tender phase and construction 
phase. Both parties should 
carefully review the listed drawing 
numbers in their contracts at the 
time of signing to avoid this type 
of dispute.
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In IAG New Zealand Limited v 
Degen,1 the High Court (the Court) 
reassessed whether IAG was 
bound by a duty to accurately 
assess a claim on a property 
damaged during the Canterbury 
earthquakes. The identification 
of the applicable duties would 
determine what IAG paid for and 
when they would have to pay for 
it. The matter had earlier been 
considered by the Canterbury 
Earthquakes Insurance Tribunal 
(CEIT) and was recognised by the 
Court as having significance for 
the insurance industry. 

Background 
Mr Degan (the insured) had his 
house insured under a policy 
with NZI, a division of IAG. The 
house was damaged during the 
Christchurch earthquakes. 

The insured and IAG could not 
agree whether the house was so 

1 � IAG New Zealand Limited v 
Degen [2024] NZHC 397.

The insured 
bears the 
burden
High Court dismisses suggested duty for insurers
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badly damaged it needed to be 
rebuilt or repaired – and if it could 
be repaired, to what extent? 

The policy 
The insurance policy stipulated 
that if damage was repairable, 
then IAG would be obliged to pay 
the reasonable cost of repair. IAG 
was able to choose whether to 
undertake the works itself or pay 
the costs to the insured. 

It was the insured’s choice 
as to whether the repair works 
would be carried out or not. If the 
insured elected not to repair, then 
IAG would only have to pay the 
present value of the house plus 
any reasonable associated costs, 
including demolition if necessary. 

CEIT finds that IAG had a duty to 
accurately assess the claim 
Following the impasse the parties 
went to CEIT, the designated 
body for insurance disputes 
stemming from the Canterbury 
earthquakes sequence. CEIT 
made a series of findings in favour 

of and against both parties. It 
found:
•	 �The house was capable of 

repair. 
•	 �IAG should pay for 

reinstatement of the house 
in one lump sum once the 
insured entered into a building 
contract.

•	 �IAG should pay the cost for 
certain professional reports 
obtained by the insured for 
the purposes of the claim 
against IAG. This was on the 
basis that IAG breached a 
duty to adequately assess 
the damage and adequately 
scope the repair strategy 
necessary. 

Significant issues for the insurance 
industry 
Under section 54(1) of the 
Canterbury Earthquakes 
Insurance Tribunal Act 2019, a 
party to a claim may appeal 
against a question of law or fact 
arising from CEIT’s decision. IAG 

appealed the decision at the 
High Court accordingly.

During proceedings, IAG 
suggested that the Court appoint 
a third-party expert on insurance 
law to help clarify the issues. 
The idea, initially rejected in 
the application for leave, was 
supported by the Court on the 
basis that the issues raised were 
significant to the insurance 
industry.    

When does the insurer have to 
pay? 
IAG first contended that CEIT 
was wrong to conclude that 
payment was required once 
the insured entered into the 
building contract. The Court also 
considered the practical reality 
of the obligation as it has been 
understood until the CEIT decision. 
In an uncertain financial market, 
a building contract for repair will 
very rarely be for a fixed sum. 

Furthermore, the standard 
practice of insurers paying 

No duty on insurers
The High Court rejected the 
findings of the Canterbury 

Earthquakes Insurance Tribunal.
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building costs on invoices as they 
are submitted has proven to be 
efficient. While it is true that this 
could theoretically impact an 
insured’s right to replacement 
value compensation, the legal 
and reputational consequences 
of an insurer deciding not to 
indemnify the costs would 
realistically prevent this scenario 
from occurring. 

The expectations borne from 
good faith: a duty to accurately 
assess a claim? 
In CEIT’s decision, it found that 
IAG had a duty to accurately 
assess the insured’s claim. By that, 
it meant that IAG was bound to 
adequately assess the damage 
inflicted on the insured’s home 
and scope the degree to which 
it would have to be repaired. IAG 
argued that this was incorrect 
and no such duty existed.  

The Court assessed the 
authorities relied on by CEIT, the 
Fair Insurance Code and Young v 
Tower Insurance.2 CEIT had used 
Young to find that IAG should pay 
for the professional costs incurred 
by the insured to assess the 
damage. If a duty to adequately 
assess damage existed, then IAG 
owed the insured for the costs 
incurred in the insured doing the 
job of the insurer. 

However, in the Court’s view, 
the only duty Young could be said 
to impose is an implied good faith 
obligation to process valid claims 
within a reasonable timeframe. 

2  Young v Tower Insurance Ltd [2016] NZHC 2956.
3  IAG, above n 1, at [28]. 
4  LS v Medical Insurance Society Ltd CEIT 0024-2020.
5  van der Noll v Sovereign Assurance Co Ltd [2013] NZHC 3051. 

Specifically, this duty demands 
that insurers:
•	 �disclose all material 

information;
•	 act reasonably; and
•	 �process the claim in a 

reasonable time. 
The requirement to act 
reasonably includes the process 
of the initial formation of the 
contract as well as during and 
after lodgement of a claim. 

Meanwhile, the instruction 
within the Fair Insurance Code 
for insurers was that they settle 
all valid claims quickly and fairly. 
The Court held that this directs 
insurers to promptly consider a 
claim. This portion of the Code 
does not infer that there is a duty 
on an insurer to undertake their 
own investigations to discharge 
a contractual burden of proof 
falling on the insured.3 

The Court reiterated that the 
burden in this respect falls on 
the insured, not the insurer. To 
say that the insurer has a duty to 
adequately assess the damages 
would override a fundamental 
principle of insurance law that the 
insured has the onus of proving 
their loss and the amount of that 
loss.

The duty of good faith 
IAG argued that it was always 
going to pay the sum, but in 
the meantime the parties were 
locked into a disagreement over 
the amount and purpose. In 
Young, the Court had observed 

that whether the insured was 
acting in good faith would 
depend on its behaviour during 
the settlement. This included 
whether the dispute itself was 
reasonable. While the Court did 
not directly comment on IAG’s 
conduct in this respect, it did 
emphasise that in circumstances 
such as these where there was 
disagreement, merely not paying 
the insured sum did not amount 
to a breach of good faith. 

Just where exactly did CEIT get 
the idea of a duty to accurately 
assess claims from?
CEIT had relied on LS v Medical 
Insurance Society,4 a case it had 
previously determined. In LS, 
CEIT had been asked to decide 
whether an insured had made 
an election under the policy 
to remediate the earthquake 
damage to their property. CEIT 
found that there was a duty 
on insurers to accurately assess 
claims and communicate the 
details to the insured. This would 
allow the insured to make choices 
the policy required of them in an 
informed manner. However, in van 
der Noll v Sovereign Assurance,5 
the authority that CEIT had used 
to find this duty, the obligation 
had been found in the contract 
between Sovereign Assurance 
and the insured. 

The Court found that the LS 
decision represented a significant 
departure from existing insurance 
law. 
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Might we see a duty in the future? 
While the Court in IAG goes to 
lengths to stress the non-existence 
of the duty for the insurer to 
accurately assess claims, one 
comment stands out. Towards 
the end of the judgment, Justice 
Hinton seems to leave the door 
slightly ajar for the duty to be 
considered:6 

While there may be an 
opportunity for the courts 
to consider imposing a duty 
on an insurer to accurately 
assess claims, this is not a 
suitable case for doing so.

The Court then seemed to 
expand on what about this case 
made it inappropriate. In this 
case, the insured had already 
paid the professional costs and 
the issue of a novel duty had 
not been raised. However, the 
Court did not elaborate on what 
exactly would amount to an 

6  IAG, above n 1, at [38]. 

appropriate situation to consider 

the duty. 

Conclusion: the duty that wasn’t 
The Court found that CEIT 

was wrong about the duty to 

accurately assess the claim. 

The reduced scope of the 

duty meant that IAG were only 

ordered to pay repair costs once 

they had been incurred, once 

the corresponding invoices had 

been delivered to IAG, and once 

IAG was satisfied the costs were 

reasonable and related to the 
scope of the work. 

In dismissing the findings of 
CEIT, the Court has potentially 
stopped a runaway train. Had 
the Court allowed the suggested 
duties to go unchecked, insurers 
may have found themselves in a 
position unfamiliar to them and 
burdensome beyond what the 
law has intended. While IAG was 
the successful party in this case, 
the spoils will be shared with the 
rest of the insurance industry.   
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