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When the Construction 
Contracts Act 2002 (the Act) 
was introduced, Humphrey 
Lloyd QC famously described 
our adjudication process as 
“ferocious”. It provided wider 
jurisdiction and strict time 
frames, unlike the UK legislation 
which provided for greater 
autonomy between the parties in 
relation to adjudicating disputes 
under construction contracts 
and the NSW SOP legislation 
which applied only to payment 
obligations.

While there was some initial 
resistance to adjudication due 
largely to the short procedural 
timeframes and lack of oral 
hearing, statutory adjudication 
under the Act is the most 
commonly used dispute 

resolution process in New 
Zealand for resolving building 
and construction disputes, 
offering a unique, fast, and 
relatively straightforward 
statutory process.

The Building Disputes Tribunal | 
Te Taraipiunara Tautohe Hanga 
Whare (BDT) has been providing 
specialist, fully-administered 
end-to-end dispute resolution 
services to the building and 
construction industry since 1990.

BDT was appointed as an 
Authorised Nominating Authority 
in July 2008. Since then, it 
has established itself as the 
leading nominating authority for 
adjudicators in New Zealand, and 
its fully administered end-to-end 
adjudication services are sought 

after and adopted by parties 
even where they may agree on an 
adjudicator. 

This highly efficient registry 
service ensures certainty, 
consistency and quality in the 
delivery of BDT’s services. 
Each determination by a BDT 
adjudicator is subject to ‘scrutiny’ 
by our internal knowledge 
management team before being 
given to the parties. This unique 
quality assurance mechanism 
makes BDT’s service New 
Zealand’s most reliable private 
dispute resolution system. To our 
knowledge, less than 1% of all 
BDT determinations have been 
challenged in the courts or by 
arbitration – the vast majority 
with no appreciably different 
outcome.

This review of statutory adjudication in Aotearoa New 
Zealand is brought to you by the Building Disputes 
Tribunal | Te Taraipiunara Tautohe Hanga Whare on the 
20th anniversary of the Construction Contracts Act 2002 
coming into force. We hope that it will be a source of useful 
information and will be seen as an important step in the 
story of this unique and important process.

I NT R O D U CT I O N

“On the 20th 
anniversary of the 
Construction Contracts 
Act 2002, the Building 
Disputes Tribunal 
has produced a 
comprehensive review 
of the data surrounding 
statutory adjudication.”

BDT’s reputation as an 
Authorised Nominating Authority 
has spread globally over the 
past 15 years. BDT is regularly 
consulted to provide advice 
on adjudication practice and 
procedure. BDT was invited by 
Ernst & Young to bid to provide 
adjudication services in Ontario, 
Canada, and in 2019, the 
Adjudication Association in the 
UK approached BDT for advice 
and assistance in setting up low 
value claim adjudication services 
in the UK. 

BDT’s fixed fee Low Value Claim 
(LVC) Scheme has been a feature 
of our adjudication services 
from the outset. We have always 
understood that the cost of 
having a building or construction 
dispute resolved, or uncertainty 
about those costs, prevents 
many people from recovering 
monies that they are properly 
entitled to be paid, and reluctant 
payers often use that situation to 
their advantage.

This is particularly so where the 
amount in dispute is relatively 
small by industry standards - 
claims for less than $100,000 
(inclusive of GST) – where those 
payers assume that the payee 
will take no steps to recover 
the unpaid amount because 
the cost and bother of doing so 
outweighs the benefit.

To redress that imbalance, and 
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to encourage parties to refer 
disputes to adjudication (or 
arbitration) when they first arise, 
BDT provides fully administered 
fixed fee adjudication (and 
arbitration) services for 
Low Value Claims of limited 
complexity. This scheme is 
aimed at providing parties to 
construction disputes with 
certainty as to the cost of taking 
a dispute to adjudication or 
arbitration so that parties can 
make informed and considered 
commercial decisions as to 
whether to proceed. This unique 
service ensures that the cost 
of having an LVC resolved by 
adjudication or arbitration is not 
disproportionate to the amount 
in dispute.

More recently, we have been 
working on the International 
Statutory Adjudication Forum 
tasked with drafting, promoting, 
and implementing a harmonised 
adjudication model law.

In late November 2022, 
we launched a contractual 
adjudication scheme 
domestically through the New 
Zealand Dispute Resolution 
Centre (NZDRC) and globally 
through the New Zealand 
International Arbitration 
Centre (NZIAC). The decision 
to launch a contractual 
adjudication scheme was based 
on the success of statutory 
adjudication (globally) and the 

current domestic access to 
justice crisis with its attendant 
delays, unaffordable costs, and 
unsustainable risks. It is about 
reforming our approach to civil 
procedure and getting cases 
solved fairly, promptly, and cost 
effectively. The time is right - 
adjudication has proved to be a 
mainstream dispute resolution 
process in its own right. 

Earlier resolution translates 
into cost savings for parties 
and major cost savings for the 
court system. As Lord Dyson so 
prophetically said in Gilbert-Ash, 
“Cash flow” is the lifeblood of the 
village grocer too.”

Although the general success 
of adjudication is regarded as 
an accepted fact, the basis for 
that view is largely anecdotal. 
BDT has consistently and 
carefully sought to collect 
and publish data on statutory 
adjudication for the benefit 
of its adjudicators, the 
legal profession, building 
professionals, and the building 
and construction industry and 
users of its services. 

This review on the 20th 
anniversary of the Act coming 
into force is an extension of 
that work and is, so far as I am 
aware the only comprehensive 
review of its kind. The review 
is rich with data and relevant 
information. It shows that 

adjudication is an effective 
dispute resolution process in its 
own right and that overall, New 
Zealand has in the BDT, a robust 
and resilient organisation that 
serves the adjudication process 
well from the nomination of 
an adjudicator to delivery of 
the determination, and every 
procedural step in between.

While the rest of the world is 
clamouring to pledge support 
for inclusivity and gender 
diversity amongst adjudicators 
(and arbitrators), for BDT it is 
and always has been business 
as usual. A recent report 
by Kings’ College in the UK 
identified that only 7.88% of 
adjudicators are women. The 
UK Adjudication Association 
has laid down what it calls “an 
ambitious but achievable target 
of 30% of adjudicators being 
women within 3 years.”  I am 
delighted to report that 47% of 
all determinative appointments 
made by The ADR Centre, 
of which BDT is a part, are 
women and 30% of adjudicator 
appointments made by BDT 
have been women. I am sure it 
would be a different story if the 
adjudicators were entirely party 
appointed. BDT has a valuable 
and important role to play, and 
I am proud of the fact that we 
have always had a commitment 
to diversity and inclusivity and 
actively encouraged women to 

work with us as adjudicators 
(and arbitrators). Given the 
importance that adjudication 
plays in resolving disputes, it is 
crucial that adjudicators come 
from diverse backgrounds that 
represent the communities we 
seek to serve.

Our hope is that this review will 
not only be a source of useful 
information but will stimulate 
further research and reflection 
as to how we might improve 
the adjudication process. We 
look forward to continuing 
to work with all stakeholders 
to fulfil what has been BDT’s 
mission: to serve the building 
and construction industry in 
New Zealand and globally by 
designing and delivering fair, 
prompt, and cost effective 
dispute resolution processes 
and services and informing the 
practice of dispute resolution 
and the development of the 
law through research and 
education. 

I thank the adjudicators who 
have taken the time and care  
to complete our comprehensive 
statistical surveys for each 
case. I would also like to 
acknowledge the huge amount 
of work undertaken by our 
registry staff and in particular, 
Natalia Vila, who has collated, 
analysed and reported the  
data that lies at the core of  
this review.

What of the next decade? The 
current pressure on the civil 
justice system will no doubt 
test its foundations. BDT is 
widely respected by the legal 
profession and the building and 
construction industry as the 
leading, independent provider 
of specialist dispute resolution 
services to the building and 
construction industry in 
Aotearoa New Zealand since 
1990. Inspired by its founders 
and the adjudicators, arbitrators, 
and mediators that it works  
with, we will continue to 
develop and support an 
inclusive community of diverse 
dispute resolvers to meet the 
ever-increasing and changing 
demands for dispute resolution 
services that are fair, prompt, 
and cost effective, and which 
provide a proportionate 
response to the complexity  
and importance of the matters 
at issue. 

Adjudication is a logical adjunct 
to a well-functioning civil justice 
system. As Coulson LJ said in 
John Doyle Construction Ltd (In 
Liquidation) v Erith Contractors 
Ltd [2021] EWCA Civ 1452, 
[2021] Bus LR 1837, [2021] 
WLR(D)516, “[adjudication] is 
not an alternative to anything; for 
most construction disputes it is 
the only game in town.”

I recommend this review to 
anyone involved in adjudication, 
or indeed arbitration or litigation 
now that we have an alternate 
contractual adjudication offering 
available to litigants. I hope that 
its publication will be seen as 
an important step in the story 
of this unique and important 
dispute resolution process.

John Green 
CArb, FCIArb, FAMINZ(Arb/Med)

Chartered arbitrator, adjudicator, 
mediator

Director The ADR Centre - Building 
Disputes Tribunal
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During the 1990s abuse of 
payment and cashflow problems 
were significant issues for the 
construction industry. Payments 
were typically made in arrears 
and protections for contractors 
in New Zealand were few. There 
was no common law right 
to progress payments or to 
suspend work for non-payment. 
In that setting, contractors 
were starved of cash flow and 
required to keep working while 
still exposed to downstream 
payment obligations to suppliers 
and subcontractors, and so on 
down the contracting chain. 
Contractors and subcontractors 
became, by default, unsecured 
financiers for many building and 
construction projects.

Into that milieu came the 
Construction Contracts Act 
2002 (the Act) with the stated 
purpose of facilitating regular 
and timely payments, providing 
for the speedy resolution 
of disputes, and providing 
remedies for recovery of 
payments under a construction 
contract.

On 1 April 2003 the Act came 
into force and in doing so 
reformed the law relating to 
construction contracts,  
heralded in a new payment 
morality, and dramatically 
changed the face of dispute 
resolution in the construction 
industry in New Zealand. 

It is over 50 years since Lord 
Denning MR, in his inimitable 
style, made the now infamous 
observation in the case of 
Dawnays Ltd v FG Minter [1971] 
2 All ER 1349, that “there must 
be cashflow in the building trade. 
It is the very lifeblood of the 
enterprise.” For approximately 
three years through a series 
of six cases presiding in the 
English Court of Appeal, he 
almost got away with it. But the 
sixth case went to the House 
of Lords where the status quo 
was restored. In the House of 
Lords, Lord Diplock in Gilbert-
Ash (Northern) Ltd v Modern 
Engineering (Bristol) Ltd [1973] 
All ER 195 can be seen as 
expressing the view of the other 
law lords at the time when he 
said:

…it would appear 
that Dawnays’ case has 
come to be regarded not 
as a mere decision on the 
construction of a particular 
clause in a particular 
contract but as authority for 
a general principle of law 
applicable to all building 
contracts and sub-contracts 
which contain provision for 
payment of the price of the 
works by installments.

And later in the judgment, the 
Judge said:

My Lords, I accept the 
importance of “cash flow” 

The settlement of building and construction disputes 
by adjudication is an important feature of the 
domestic legal landscape. Adjudication is respected 
and thrives in this jurisdiction as a statutorily 
mandated dispute resolution process within a 
tolerant, light-touch statutory supervisory regime and 
with the assistance of a supportive court system. It 
was not always so.

The statutory 
regime – a brief 
overview
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in the building industry. In 
the vivid phrase of Lord 
Denning M.R.: “It is the very 
lifeblood of the enterprise” 
(71 L.G.R. 162, 167). But 
so it is of all commercial 
enterprises engaged in the 
business of selling goods 
or undertaking work or 
labour; and so it was in 
the first half of the 19th 
century when this common 
law remedy for breach of 
warranty was “established” 
and in 1893 when its 
application to contracts 
for sale of goods received 
statutory recognition in 
the Sale of Goods Act. 
“Cash flow” is the lifeblood 
of the village grocer too, 
though he may not need 
so large a transfusion 
from his customers as the 
shipbuilder in Mondel v. 
Steel or the sub-contractor 
in the instant appeal. It 
is also the lifeblood of 
the contractor whose 
own cash flow has been 
reduced by the expense 
to which he has been put 
by the sub-contractor’s 
breaches of contract. It 
is not to be supposed 
that so elementary an 
economic proposition as 
the need for cash flow 
in business enterprises 
escaped the attention 
of judges throughout 

the 130 years which had 
elapsed between Mondel v. 
Steel and Dawnays’ case in 
1971, or of the legislature 
itself when it passed the 
Sale of Goods Act in 1893.

Some 30 years later, vindication 
for Lord Denning’s view came 
with the introduction of the 
Housing Grants, Construction 
and Regeneration Act 1996 
in the UK, following the 
Constructing the Team report 
into the construction industry by 
Sir Michael Latham in 1994, and 
the Building and Construction 
Security of Payment Act 1999 
in New South Wales. Our Act 
followed in 2002, on the heels of 
the much-publicised collapse of 
Hartner Construction with debts 
totalling more than $30M and no 
funds available for unsecured 
creditors/subcontractors.

The Act was largely based 
on the English statute. It was 
radical and overturned long-
established principles. The 
prohibition against pay-when-
paid/pay-if-paid clauses was 
seen by some as an interference 
with the freedom of contract 
which a century ago was 
sacrosanct – neither the Courts 
nor Parliament would have 
presumed to interfere with it. 
Most fair-minded observers 
today, however, would agree that 
the reform was long overdue 
as was the right to progress 

payments and suspension of 
work if progress payments were 
withheld.  

In the first case to come before 
the courts in the UK, Macob v 
Morrison Construction Ltd [1999] 
BLR 95, Dyson J, the Senior 
Judge of the TCC, said at [14]:

The intention of Parliament 
in enacting the Act was 
plain. It was to introduce 
a speedy mechanism 
for settling disputes in 
construction contracts 
on a provisional interim 
basis, and requiring the 
decisions of adjudicators 
to be enforced pending 
the final determination of 
disputes by arbitration, 
litigation or agreement: see 
section 108(3) of the Act 
and paragraph 23 (2) of Part 
1 of the Scheme…It is clear 
that Parliament intended 
that the adjudication should 
be conducted in a manner 
which those familiar with 
the grinding detail of the 
traditional approach to the 
resolution of construction 
disputes apparently 
find difficult to accept. 
But Parliament has not 
abolished arbitration and 
litigation of construction 
disputes. It has merely 
introduced an intervening 
provisional stage in the 
dispute resolution process. 

Crucially, it has made it 
clear that decisions of 
adjudicators are binding 
and are to be complied with 
until the dispute is finally 
resolved.

As in the UK, the first case to 
come before the courts in New 
Zealand (TUF Panel Construction 
Ltd v Capon CIV 2003/044/2801 
15 March 2004) gave a firm 
endorsement to the purpose 
and thrust of the Act. Judge 
Wilson is to be commended for 
grasping and robustly applying 
the purpose of the Act.

Overall, the courts have been 
supportive of the underlying 
philosophy of the Act. There 

is now a substantial body of 
jurisprudence that has built 
up over the past 20 years that 
provides helpful guidance as to 
how the Courts will interpret and 
apply the various provisions in 
the Act.

Early on, the Court of Appeal 
in George Developments Ltd v 
Canam Construction Ltd [2005] 
NZCA 84 made it clear that 
technical quibbles in relation to 
compliance with the mandated 
requirements for payment 
claims in section 20 of the Act 
would not be countenanced. 
More recently, in Fletcher 
Construction Company Limited v 
Spotless Facility Services (NZ)

Limited [2020] NZHC 1942,  the 
High Court provided helpful 
guidance on what might 
be required to comply with 
the requirements in section 
21 for indicating how and 
why deductions are made in 
payment schedules.

The ’pay now argue later’ 
approach to technical non-
compliance with the payment 
regime is now well enshrined 
in the body of case law that 
quickly developed. In 2005, in 
Salem Limited v Top End Homes 
Limited [2005] NZCA 406, the 
Court said [22]:

What is plain is that ss20 to 
23 of the Act are designed 
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Catherine Green  
LLM, MBA, FCIArb, AAMINZ, PRI, BA, 
GradDipBusStuds, PGDipBusAdmin

Arbitrator, adjudicator, mediator

Director The ADR Centre - Building 
Disputes Tribunal

to facilitate regular and 
timely payments between 
the parties to a construction 
contract. If a property 
owner does not respond to 
a payment claim by serving 
a payment schedule, then 
the contractor is entitled 
to recover the amount of 
his claim as a debt due. 
Put colloquially, the payer 
is under an obligation to 
pay first and argue later. 
This, we are satisfied, is the 
intention of the legislation. 
No doubt it reflects the 
philosophy referred to 
earlier that cashflow is the 
very lifeblood of the building 
industry. Contractors (and 
their sub-contractors in 
turn) are entitled to be 
promptly paid when they 
have invoked the payment 
regime under the Act and 
the payer has not responded 
as the Act requires.

Two years later, the pay now 
argue later theme of the Act 
was put beyond argument by 
the Court in Marsden Villas Ltd v 
Wooding Construction Ltd [2006] 
HC 569. At [17] Asher J set the 
tone for future decisions and 
reasoning making it clear that 
as far as the payer is concerned, 
the payment regime set up 
under the Act is “sudden death”. 
Should the payer not follow the 
correct procedure within the 

mandated time, it can be obliged 
to pay in the interim what is 
claimed, whatever the merits:

[17] The Act therefore 
has a focus on a payment 
procedure, the results that 
arise from the observance 
or non-observance of  
those procedures, and the 
quick resolution of disputes. 
The processes that it sets 
up are designed to side-step 
immediate engagement 
on the substantive issues 
such as set-off for poor 
workmanship which were 
in the past so often used 
as tools for unscrupulous 
principals and head 
contractors to delay 
payments. As far as the 
principal is concerned, the 
regime set up is “sudden 
death”. Should the principal 
not follow the correct 
procedure, it can be obliged 
to pay in the interim what 
is claimed, whatever the 
merits. In that way if a 
principal does not act in 
accordance with the quick 
procedures of the Act, 
that principal, rather than 
the contractor and sub-
contractors, will have to 
bear the consequences of 
delay in terms of cashflow.

In 2009, the Government 
undertook a review of the 
Building Act 2004. While 

submitters indicated broad 
support for the adjudication 
process under the Act, they 
identified areas in the Act 
that could be improved 
to help parties resolve 
disputes. The Construction 
Contracts Amendment Bill 
was introduced to Parliament 
on 29 January 2013. The 
following week, Mainzeal 
Property & Construction went 
into liquidation leaving $130M 
owing to unsecured creditors/
subcontractors and prompting 
renewed pressure for legislation 
to protect retention money.

After a lengthy and rather 
tortuous consultation period, 
the Construction Contracts 
Amendment Act 2015 (the 
Amendment Act) was finally 
passed on 22 October 2015 
and new Regulations were 
promulgated on 2 November 
2015. 

The Amendment Act 
incorporated significant 
changes and new features 
and tidied up unsatisfactory 
aspects of the Principal Act 
including notably: removing 
the distinction between 
residential and commercial 
construction contracts (save 
for in respect of obtaining 
charging orders over the 
construction site as a remedy 
for non-payment); technical 
changes to requirements for 

payment claims and payment 
schedules; refinement of 
the adjudication procedures, 
removal of the distinction 
between determinations of 
liability to make payment 
and determinations about 
the rights and obligations of 
parties under the contract; 
speeding up the enforcement 
procedure for enforcement of 
adjudicators’ determinations; 
extending the Act to apply 
to related professional 
services contracts for design, 
engineering and quantity 
surveying work; introducing a 
retention regime; and minor 
technical amendments and 
rearrangement of the structure 
of the Act. 

Further amendments to the Act 
in the form of the Construction 
Contracts (Retention Money) 
Amendment Bill (the Bill) were 
introduced by the Government 
in June 2021. The Bill seeks 
to address some of the 
shortcomings of the retention 
money regime in the Act. In 
particular, the Bill seeks to 
clarify that retention money:

•	 �is automatically held on trust 
by a ‘payer’ (being a party 
withholding payment - most 
commonly a principal or head 
contractor) for a ‘payee’ at the 
time at which the construction 
contract allows it to be 
withheld from the payee;

•	 �must be held on trust 
separately from the payer’s 
other money and assets; and

•	 �must be paid into a bank 
account in a registered bank 
in New Zealand as soon as 
practicable after it becomes 
retention money or be held 
in the form of complying 
instruments (ie, an insurance 
policy or bond/guarantee).

The Bill also seeks to improve 
the reporting requirements 
around retention money.

The Bill clarifies and strengthens 
the liability regime in relation 
to when an amount becomes 
retention money; how retention 
money must be held and used; 
that a fine will be incurred 
for each offence meaning 
fines will be cumulative and 
potentially significant; and that a 
defence will be available for the 
misuse of retention money in 
circumstances where the use of 

the retention money was honest, 
in good faith and reasonably 
believed to be permitted by the 
Act.

The Bill passed its third reading 
in Parliament on 28 March 
2023 and will come into force 
six months after Royal Assent. 
The response by the industry 
and the courts will be important 
factors in the success of the 
new regime.
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Lord Tom Bingham  
(former UK Senior  
Law Lord)

The Rule of Law published 
by Allen Lane (2010)

It all sounds so obvious, 
so reasonable. After all, as 
Bingham says “An unenforceable 
right or claim is a thing of little 
value to anyone.” 

The problem is not new. It is 
centuries old. Charles Dickens’ 
Bleak House published in 1852-
53 gave an all too real account 
of the workings of the Victorian 
Chancery Courts in Jarndyce 
v Jarndyce. There is still much 
to be done, but now we have 
in (statutory and contractual) 
adjudication, a necessary 
and desirable mechanism for 
enabling access to justice and 
supporting and strengthening 
the civil justice system in 
Aotearoa New Zealand. After 
20 years its time has come 
to take its proper place as a 
mainstream dispute resolution 
mechanism.

Adjudication as a mainstream 
dispute resolution mechanism 
has received endorsement and 
support from the judiciary at 
the highest levels. The following 
comments from Lord Briggs 
and Lord Justice Coulson in two 
recent cases in the UK are most 
apposite and reflect our own 

This review provides valuable 
data to help inform parties 
and their advisers about the 
efficacy of adjudication as a 
credible and effective dispute 
resolution process and make 
sure that adjudication fulfils 
its potential to address the 
barriers to access to justice 
in Aotearoa New Zealand. For 
the rule of law to be effective, 
there must be equality under 
the law, transparency of the law, 
an independent judiciary, and 
access to legal remedy. The late 

Lord Tom Bingham brilliantly 
summarised the importance of 
the rule of law and access to 
justice in his seminal work The 
Rule of Law published in 2010:

“Law must be accessible 
and so far as possible, 
intelligible, clear and 
predictable…Means must 
be provided for resolving, 
without prohibitive cost or 
inordinate delay, bona fide 
civil disputes which the 
parties themselves are 
unable to resolve.”

Adjudication – for 
most disputes “it is the 
only game in town”
Access to justice is a fundamental 
tenet of the rule of law. Adjudication 
is the solution to delivering accessible 
justice and is a logical adjunct to a well-
functioning civil justice system.

Adjudication is 
not an alternative 
to anything – it 
is a mainstream 
mechanism in its 
own right for the final 
resolution of most 
disputes.”

“
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15% Increase in the use of adjudication  
the average increase in adjudication cases per year has been 15%

30% Diversity  
of the adjudicators appointed by the Building Disputes Tribunal to 
date 30% were women – that has increased to 37% in the last 3 
years

33% Diversity
33% of adjudicators on the Building Disputes Tribunal panel of 
adjudicators are women

46% Claimants
Main contractors make up nearly half of all claimants (46%) and 
respondents (43%) 

56% Location of disputes  
56% of all parties to adjudication are based in the Auckland region

KEY STATISTICS/
HIGHLIGHTS
We set out below the key findings from the review:

experience in Aotearoa New 
Zealand to date.

“[Adjudication] was 
designed to be, and more 
importantly has proved to 
be, a mainstream dispute 
resolution mechanism in 
its own right, producing a 
de facto final resolution of 
most disputes which are 
referred to an adjudicator…
There is a chorus of 
observations, from 
experienced TCC Judges 
and textbook writers to the 
effect that adjudication 
does, in most cases, 
achieve a final resolution 
of the underlying dispute 
which becomes final 
because it is not thereafter 
challenged.”

Lord Briggs

Bresco Electrical Services 
Ltd v Michael Lonsdale 
(Electrical) Ltd [2020] UKSC 
25 at [13]-[14]

“I rather cavil at the 
suggestion that 
construction adjudication 
is somehow ‘just a part 
of ADR’. In my view, that 
damns it with faint praise. 
In reality, it is the only 
system of compulsory 
dispute resolution of 
which I am aware which 
requires a decision by a 
specialist professional 
within 28 days, backed 
up by a specialist court 
enforcement scheme which 
(subject to jurisdiction and 
natural justice issues only) 
provides a judgment within 
weeks thereafter. It is not an 
alternative to anything: for 
most construction disputes, 
it is the only game in town.”

Coulson LJ

John Doyle Construction 
Ltd (In Liquidation) v Erith 
Contractors Ltd [2021] 
EWCA Civ 1452, [2021] Bus 
LR 1837, [2021] WLR(D)516
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80% Representation 
80% of claimants are represented and 78% of respondents

31% LVC Scheme
31% of claims have been brought under the Building Disputes 
Tribunal fixed fee Low Value Claim Scheme

52% Time for response 
52% of respondents have sought an extension of time for filing and 
serving their response to the claim - in 96% of those cases extra time 
claimed has been granted by the adjudicator, in whole or in part

28.7 Days for determination
average time (in calendar days) for determination of LVC claims – 
44.7 calendar days for general claims

$106M Largest claim 
by dollar value to date

$1,310 Smallest claim 
by dollar value to date

500  Largest number of issues
for determination in an adjudication to date

59%  Determination of liability to pay money
59% of claimants seek a determination for payment of money by 
another party - 4% seek a determination of rights and obligations 
only – 37% seek both

14%  Jurisdictional challenges 
have arisen in 14% of cases – only 2% have been successful

15% Default liability
15% of claims are brought solely on the basis of default liability

16.37%  Adjudicator’s costs
average costs expressed as a % of the claimed amount. Claimant’s 
costs equate to 19.2% and respondents’ costs equate to 17.64%

80%  Who pays?
parties bear their own costs and share the adjudicator’s costs in 
equal proportions in 80% of cases

57%  Amount in dispute
more than half of all claims are for sums between $30,000 and 
$350,000 – 15% of claims are for sums in excess of $1M
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As the figures below 
demonstrate, the number 
of adjudication cases has 
fluctuated somewhat over 
the years. Approximately 20% 
of adjudications initiated 
are withdrawn before a 
determination is made. 
Nonetheless, from 2016 onward 
there has been a 47% average 

increase in the number of cases 
compared to the previous 7-year 
average. Allowance has been 
made for the fact that 2008 
was a part-year only and case 
numbers in 2010 were skewed 
as a result of multiple disputes 
arising from related small 
contracts initiated by the same 
claimant.

There is nothing in particular 
(ie, no single event or systemic 
problem) that accounts for the 
uplift in case numbers in 2016 or 
the higher-than-average number 
of cases referred to adjudication 
in 2018. 

The large drop in case numbers 
in 2021 is likely due to the 
effects of COVID-19 on the 
construction industry and 
the significant downturn in 
building and construction 
activity that ensued. The 
lockdowns mandated by the 
Government between March 
2020 and December 2021 had 
a severe impact on building and 
construction projects causing 
delay and material and labour 
shortages. The most severe 
and longest lockdowns were 
in the Auckland region which 
is the construction industry 
powerhouse.

Case numbers so far this year 
(2023) are tracking 24% up on 
the previous two years. This 
likely reflects the downturn in 
the construction sector and 
increasing numbers of building 
and construction company 
liquidations as the economy 
contracts.

Analysis of 
adjudication data 
and statistics

2008	 2009	 2010	 2011	 2012	 2013	 2014	 2015	 2016	 2017	 2018	 2019	 2020	 2021	 2022

Adjudications

Increase-Decrease

N U M B E R O F A D J U D I C AT I O N S 
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160

140

120

100

80

60

40

20

0

The growth of 
adjudication

Use of adjudication over the years (%) increase/decrease 
in adjudication

	   
	 Adjudication  
Year	 cases	 Increase-Decrease

2008	 43	 –

2009	 85	 95%

2010	 145	 71%

2011	 61	 -58%

2012	 58	 -5%

2013	 91	 57%

2014	 83	 -9%

2015	 68	 -18%

2016	 117	 72%

2017	 106	 -9%

2018	 152	 43%

2019	 111	 -27%

2020	 115	 4%

2021	 94	 -18%

2022	 103	 10%

		  Average growth 15%
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Diversity 

Over the past 15 years, 30% of 
all adjudicator appointments 
made by the Building Disputes 
Tribunal have been women. 
Initially, there were very few 
women who put themselves 
forward to act as adjudicators. 
But over that 15-year period the 
number of women adjudicators 
has increased markedly as we 
have reached out to encourage 
women to join our panels. 
Women now make up 33% of 
our adjudication panellists and 
in the last 3 years, women have 
been appointed in 37% of cases.

These figures are significantly 
higher than in other jurisdictions.

A recent report by Kings’ College 
in London identified that only 
7.88% of adjudicators appointed 
by ANBs (the equivalent of 
ANAs) in the UK are women. The 
UK Adjudication Association 
has laid down what it calls “an 
ambitious but achievable target 
of 30% of adjudicators being 
women within 3 years.”  

While 30% of adjudicator 
appointments over the past 15 
years have been women, 47%  
of all determinative 
appointments made by The ADR 
Centre in New Zealand across 
all five registries (which includes 
BDT) have been women. 

Unfortunately, the same cannot 
be said for adjudicator ethnicity. 
While we have not collected 
statistics for the ethnicity of 
adjudicators appointed by the 
Building Disputes Tribunal, we 
are acutely aware that there is 
very little ethnic diversity among 
adjudicators in New Zealand. 

This, we suspect, is partly 
reflective of the lack of ethnic 
diversity in commercial law in 
Aotearoa New Zealand and is 
something we are working to 
address. While being a lawyer 
is not a prerequisite to acting 
as an adjudicator, adjudication 
is a dispute resolution process 
that determines and affects 
the legal rights of parties – a 
determination is made by 
applying the relevant statutory 
and legal principles to the 
preferred evidence and legal 

Who is using 
adjudication – who 
are the parties? 

While it was generally assumed 
that subcontractors were the 
parties to construction contracts 
most adversely affected by 
the abuse of payment and 
cashflow problems prior to the 
Construction Contracts Act 2002 
(the Act) coming into force on 1 
April 2003, and therefore most 
likely to use the adjudication 
procedures to recover payment 
for work undertaken under 
construction contracts, it has 
been main contractors who 
have been the major users of 
adjudication to date. 

Main contractors make up nearly 
half of all claimants (46%) and 
respondents (43%). 

Homeowners represent 17% 
of claimants and 21% of 
respondents. Homeowners are 
using adjudication to recover 
loss and damage from defaulting 
contractors. They are also the 
subject of a substantial number 
of claims for non-payment by 
main contractors.

Subcontractors make up 25% 
of claimants but only 6% of 
respondents. 

Designers, engineers and quantity 

What is the Claimant’s Role? Designers/Engineers/
Quantity Surveyors 1% 

Main Contractor 46%

Principal 11%

Residential Occupier 17%

Subcontractor 25%

Designers/Engineers/ 
Quantity Surveyors 1%

Main Contractor 43%	

Principal 29%

Residential Occupier 21%

Subcontractor 6%

Adjudication Appointments Male 70%

Female 30%

What is the Respondent’s Role?

training is an essential and 
important aspect of being an 
adjudicator.

In the meantime, we continue to 
strive to develop and support an 
inclusive community of diverse 
dispute resolvers that better 
reflects the communities we 
seek to serve. 

surveyors have yet to engage 
to any real extent with the Act 
since its scope was widened 
in September 2016 to include 
contracts for their services.

Under section 30 of the 
Act, a claimant may seek a 
determination that the owner 
of the construction site on 
which the subject construction 
work was undertaken is jointly 
and severally liable with the 
respondent to make a payment to 
the claimant and seek approval 

for the issue of a charging order 
in respect of the construction 
site. 

This is primarily to protect 
payees in circumstances where a 
project is undertaken by an entity 
that is little more than a shell 
company that holds its assets 
(notably the land on which the 
construction work is undertaken) 
in the name of another. In 9% of 
adjudication claims, the owner of 
the construction site is joined as 
a party.
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Which regions do 
the parties come 
from? 	

Unsurprisingly, most claimants 
and respondents are based in 
Auckland, the powerhouse of 
the building and construction 
industry in Aotearoa New 
Zealand. 56% of all parties 
are from the Auckland region 
(58% of claimants and 53% of 
respondents). Other regions 
in which disputes occur most 
commonly are the Bay of 
Plenty, Waikato, Wellington, 
Christchurch, and Canterbury, 
but to a much lesser degree. 
All other regions are only 
represented to a minor degree 
by comparison.

Overall, 31% of claims have 
been brought under the fixed 
fee LVC Scheme. The scope of 
the Scheme has been amended 
on two occasions. The first was 
in 2010 when we introduced 
an under $5,000 category as 
a result of public demand for 
such a service and in 2021, 
we extended the Scheme to 
cover disputes up to $100,000 
– previously the maximum 
amount for any claim brought 
under the Scheme was limited 
to $50,000. 

This extension in scope was a 
reflection of increased costs 
for building and construction 
work in the previous decade 
and demand by the building 
and construction sector and the 
legal profession for a certain, 
cost effective and proportionate 
process and cost regime for 

dealing with claims under 
$100,000 in value.

In 2012 we reported that 56% of 
claims referred to adjudication 
were for amounts less than 
$50,000. That figure included 
both general and LVC claims 
and reflected the lower value of 
building and construction work a 
decade ago.

Claimant’s Region Auckland 53%

Bay of Plenty 8%

Canterbury 6%

Christchurch 12%

Hawke’s Bay 0.5%

Manawatu-Wanganui 2%

Marlborough 0.5%

Nelson 0.5%

Northland 2%

Otago 2%

Southland 2%

Taranaki 0.5%

Waikato 6%

Wellington 5%

Respondent’s Region Auckland 58%

Bay of Plenty 6%

Canterbury 5%

Christchurch 9%

Hawke’s Bay 1%

Manawatu-Wanganui 2%

Marlborough 1%

Nelson 1%

Northland 2%

Otago 4%

Other (out of NZ) 0.5%

Southland 2%

Tasman 0.5%

Waikato 5%

Wellington 3%

General claims v 
LVCs  
What percentage 
of claims are 
brought under the 
LVC Scheme?

GC v LVC from 2008 to 2022 inclusive General Claims 69%

LVC (Low Value Claims 
with Fixed Fee) 31%
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Representation – 
Are parties 
represented in 
adjudication 
proceedings? 

Most parties choose to be 
represented by legal or lay 
representatives in adjudications. 
Overall, 80% of claimants 
are represented and 78% of 
respondents.

Almost the same proportion 
of claimants and respondents 
choose to be legally represented 
- 76% of claimants and 77% 
of respondents are legally 
represented. Lay advocates/
representatives are used by 
only 4% of claimants and 1% of 
respondents. This likely reflects 
the relatively small number of 
‘claims consultants’ operating in 
the domestic market compared 
with other jurisdictions.

It is notable that 20% of 
claimants and 22% of 
respondents choose to 
self-represent. This is an 
encouraging statistic that 
we believe is due to the 
accessibility of adjudication as 
a dispute resolution process 
with its relatively straightforward 
procedures, no oral hearing, 
and expert adjudicators who 

Claimant’s Representation Legally Represented 76%

Lay Represented 4% 

Self Represented 20%	

Respondent’s Representation Legally Represented 77% 

Lay Represented 1%

Self Represented 22% 

Representation –
General claims  
v LVCs

Claimant’s Representation in LVCs Legally Represented 
LVC (Low value claim 
with Fixed Fee) 44% 

Lay Represented 
LVC (Low value claim 
with Fixed Fee) 51%

Self Represented 
LVC (Low value claim 
with Fixed Fee) 5%

Claimant’s Representation in General Claims Legally Represented 
General Claim 85% 

Lay Represented 
General Claim 3%

Self Represented 
General Claim 12%

When we look at the split 
between general claims and 
claims brought under the 
fixed fee LVC Scheme, it is 
unsurprising that claimants 
choose to be legally represented 
in 85% of general claims and to 
self-represent in the lower value, 
less complex LVC claims - 44% 
of claimants in LVC claims self-
represent. 

Respondents choose to be 

legally represented in 86% of 
general claims and to self-
represent in the lower value, less 
complex, LVC claims – 49% of 
respondents in LVC claims self-
represent. 

It is a function of cost, 
proportionality, and a 
commercially sensible and 
proportionate use of legal 
and expert advice/resources. 
Most of these claims are 

understand the technical issues 
and confidently and competently 
apply the relevant law. 

We believe another significant 
contributing factor is our 
investment in producing 
and providing relevant and 
accessible information and 
resources including templates, 
forms and precedents, guides, 
briefings, and links to the 
legislation on our website.  

Most importantly, BDT’s 
experienced Registrars provide a 
highly efficient, comprehensive, 
and professional end-to-
end case management and 
administration service. The 
Registrars help parties and 
their advisers understand the 
process and procedures and 
oversee and administer the 
adjudication proceedings from 
the adjudicator’s appointment to 
the case’s conclusion. 
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Amount in dispute

As noted elsewhere, in 2012 
we reported that 56% of claims 
referred to adjudication were for 
amounts less than $50,000.

With the increase in building 
and construction costs over 
the past decade and increased 
confidence in adjudication as a 
dispute resolution mechanism, 
the value of disputes arising 
under construction contracts 
referred to adjudication has also 
increased.

More than half of all claims 
(52%) are for sums of money 
between $30,000 and $350,000 
– 19% of all claims are for sums 
less than $30,000 – 14% of 
claims are for sums between 
$350,000 and $1.M and 15% of 
claims are for sums in excess 
of $1M. The smallest claim has 
been $1,310.

The largest claim to date 
by dollar value has been 
$106M. The smallest claim 
has been $1,310. The largest 
claim in terms of complexity 
and the number of issues 
for determination involved 
some 500 issues (that is the 
equivalent of 50 substantial 
adjudication proceedings 
each involving some 10 issues 
and $350K in dispute). In that 
case, the parties agreed that 
the adjudicator should have 
whatever time was required to 
determine the matters, which 
was approximately 7 months. 
That case was an extreme 
outlier and is not included in the 
above statistics.

Amount claimed Over $10 million 1%

$5–$10 million 1%

$1–$5 million 13%

$350k–$1 million 14%

$30k–$350k 52%

Under $30k 19%

Respondent’s Representation in General Claims

Respondent’s Representation in LVCs

General Claim Legally 
Represented 86% 

General Claim Lay 
Represented 1%

General Claim Self 
Represented 13% 

LVC (Low value 
Claim with Fixed Fee) 
Legally Represented 
49% 

LVC (Low value Claim 
with Fixed Fee) Lay 
Represented 2%

LVC (Low value Claim 
with Fixed Fee) Self 
Represented 49%

highly factual and the parties 
know what has happened, why 
they believe the other party is 
responsible for the problem, 
what the remedy and cost of 
that are, and they are quite 
capable of telling their story 
confidently and competently.
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Time for response

In the early days, some 
commentators (wrongly) 
asserted that the adjudication 
process was unfair and unfit for 
complex matters as claimants 
were “ambushing” respondents 
with claims that had taken 
months to prepare and in 
respect of which the respondent 
had only 5 working days to 
respond.

Such assertions were simply 
speculative, unfounded, and just 
wrong – scaremongering by the 
ill-informed. 

Our records establish that 
in only 52% of cases has an 
extension of time for filing and 
serving a written response to 
an adjudication claim been 
requested by a respondent, and 
in 96% of those cases extra 
time has been granted by the 
adjudicator, in whole or in part. 

When we analysed the data in 
2012, only 19.6% of respondents 
had sought an extension of time 
for serving their response but 
interestingly the number of those 
requests that were granted was 
also 96% back then.

Adjudicators are not 
unreasonable. If the adjudication 
process is to be accepted 
as a mainstream, credible, 

effective, and accessible 
dispute resolution process 
(which plainly it is), it must be 
flexible to the demands of any 
particular case. Neither the 
parties nor the adjudicators are 
assisted by poorly prepared 
submissions. What is required 
is a comprehensive and 
considered response with input 
from lawyers and experts where 
appropriate.

Nonetheless, the default period 
for serving a response is 5 
working days and nearly half 
of all respondents (48%) are 
able to comply. The quality of 
most responses received by 
adjudicators is particularly high 
notwithstanding the short time 
period available under the Act.

The average extension of time is 
9.77 working days. The longest 
has been 36 working days.

Was extra time sought for the Response? Yes 52%

No 48%

How many cases had extra time granted for the Response? In part 22%

No 4%

Yes 74%

Types of claims Payment of money 
only 59%

Rights and 
obligations only 4%

Both 37%

What types of 
claims are referred 
to adjudication

A claimant may seek a 
determination that a party is 
liable to pay a sum of money, 
a declaration about rights and 
obligations, or both.

59% of claimants seek a 
determination for payment of 
money by another party, whether 
as payment for work undertaken 
under the construction contract 
or damages for breach of 
contract - 4% of claimants seek 
a determination of rights and 
obligations only (ie, whether a 
party is entitled to cancel the 
contract, whether a contract 
has been frustrated, whether 
a claimant is entitled to an 
extension of time, delay costs, 
variations, etc - without fixing 
any value) - 37% seek both. 
That said, any determination 
about the liability to pay a sum 
of money must of itself involve 
a determination of the parties’ 
rights and obligations under the 
contract and/or at law.
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What types of 
issues are referred 
to adjudication?

To date, we haven’t collected 
detailed statistics for the 
types of issues referred to 
adjudication. However, without 
seeking to define any priority, 
the perennial/common issues 
that we see in the majority of 
adjudication cases are:

•	 Contract interpretation
•	 Claims for variations
•	 �Extensions of time and delay 

cost claims
•	 �Claims for liquidated 

damages/penalties
•	 �Defective/incomplete work/

breach of statutory warranties 
claims

•	 �Repudiation/entitlement 
to cancellation of the 
construction contract

We have on occasion also 
seen claims involving alleged 
fraud, frustration, and other 
less common matters that 
arise under or in relation to 
construction contracts.

How often are 
jurisdictional 
challenges raised?

Jurisdictional challenges have 
arisen in 14% of cases – only 2% 
have been successful.

Default liability

A claimant may bring a claim for 
payment of an amount claimed 
in a payment claim where 
there has been no payment 
schedule provided in response 
or a scheduled amount has not 
been paid by the due date for 
payment.

While in such cases a payee 
may recover the unpaid portion 
of a payment claim or scheduled 
amount from a payer as a debt 
due in any court under sections 
23 and 24 of the Act, most 
payees faced with that situation 
will initiate an adjudication 
proceeding to determine the 
payer’s liability on the basis of 
default liability ie, as a result 
of technical default/failure to 
comply with the payment regime 
under the Act. 

The reason for taking that 
approach is a practical and 
pragmatic one. It will quickly 
flesh out any arguments against 

Default liability v Substantive merits Default liability 15%

Alternative bases 23%

Substantive merits 63%

Time for 
determination

The average time taken 
by adjudicators to make a 
determination from receipt of 
the response is 28.7 calendar 
days for LVC matters and 44.7 
calendar days for general 
claims. This reflects the greater 
complexity of matters we see 
referred to adjudication. It also 
includes weekends and public 
holidays.

liability that might otherwise 
arise in a court as to the validity 
of the subject payment claim 
and/or payment schedule 
such as might delay judgment, 
whereas the process for 
enforcement of an adjudicator’s 
determination in respect of 
default liability where that issue 
has already been argued is 
relatively straightforward and 
does not involve engaging in the 
merits of the argument. 

15% of adjudications are 
brought solely on the basis 

of default liability – 23% of 
adjudications are brought on 
alternative bases ie, default 
liability and the substantive 
merits (if the default liability 
argument fails) – 63% of all 
cases are brought on the 
substantive merits. 

The level of non-compliance 
with the payment regime 20 
years after the Act came into 
force is somewhat surprising.
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Costs –  
How much does it 
cost?

Party costs and adjudicator 
costs vary quite significantly 
depending on the number and 
complexity of the issues referred 
to adjudication.

Nonetheless, the average 
costs are representative of the 
majority of cases. Expressed 
as a percentage of the value 
of the claim, claimants’ costs 
equate to 19.2%, respondents’ 
costs equate to 17.64% and the 
adjudicator’s costs equate to 
16.37%.

The lower the value of the claim, 
the greater the adjudicator’s 
costs are, expressed as a 
percentage of that value. That 
stands to reason as it is no less 
difficult to determine a claim of 
low value compared to a similar 
claim involving the same issues 
for a much greater sum.

Average costs for claims under $30,000

Claimant’s costs in relation to claim	 21.60% 

Respondent’s costs in relation to claim	 49.59%

Adjudication fee in relation to claim	 33.73%

Average costs for claims between $30,000 and $350,000

Claimant’s costs in relation to claim	 21.69% 

Respondent’s costs in relation to claim	 21.31%

Adjudication fee in relation to claim	 16.15%

Average costs for claims between $350,000 and $1 million

Claimant’s costs in relation to claim	 15.73% 

Respondent’s costs in relation to claim	 15.10%

Adjudication fee in relation to claim	 6.81%

Average costs for claims between $1 and $5 million

Claimant’s costs in relation to claim	 11.99% 

Respondent’s costs in relation to claim	 8.29%

Adjudication fee in relation to claim	 4.15%

Average costs for claims between $5 and $10 million

Claimant’s costs in relation to claim	 21.78% 

Respondent’s costs in relation to claim	 5.26%

Adjudication fee in relation to claim	 1.57%

Average costs for claims over $10 million

Claimant’s costs in relation to claim	 1.74% 

Respondent’s costs in relation to claim	 0.77%

Adjudication fee in relation to claim	 0.40%

Proportion of claimant’s costs in relation to claim	 19.20%

Proportion of respondent’s costs in relation to claim	 17.64%

Proportion of adjudication fee in relation to claim	 16.37%

For claims less than $30,000 in 
value, claimants’ costs equate 
to 21.60%, respondents’ costs 
equate to 49.59% and the 
adjudicator’s costs equate to 
33.73%.

Once again, expressed as a 
percentage of the value of 
the claim, claimants’ costs 
for claims involving sums 
over $10M equate to 1.74%, 
respondents’ costs equate to 
0.77% and the adjudicator’s 
costs equate to 0.40%.

The lowest fee charged for an 
adjudication is $1,500.00 for an 
LVC5 ie, a claim for less than 
$5,000 under the LVC Scheme. 
The smallest amount claimed 
to date under that Scheme has 
been $1,310.00. With the fee of 
$1,500 shared equally between 
the parties ie, $750 each, the 
claimant was still able to use 
adjudication to recover a debt 
that would otherwise have gone/
remained unpaid. On a factoring 
basis, it made commercial 
sense for the claimant to 
proceed with the cost certainty 
the LVC Scheme provides.

Average costs for claims under $100,000

Proportion of claimant’s costs in relation to claim	 24.83%

Proportion of respondent’s costs in relation to claim	 31.37%

Proportion of adjudication fee in relation to claim	 25.80%

Average costs all claims
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Costs –  
Who pays?

Under the Act the presumption 
is that the parties will bear 
their own costs and expenses 
and share the adjudicator’s 
costs and expenses in equal 
proportion. An adjudicator may 
exercise their discretion to 
determine that one party should 
pay more or all of the costs and 
expenses of the adjudication 
(party costs and adjudication 
costs).

In 80% of cases, adjudicators 
have determined that the 
parties should bear their own 
costs and expenses and share 
the adjudicator’s costs and 
expenses in equal proportions. 
In 7% of cases the claimant 
has been ordered to meet all 
or a greater percentage of 
the adjudication costs and 
expenses; in 13% of cases 
the respondent has met all or 
a greater percentage of the 
costs and expenses of the 
adjudication.

Who had to pay the adjudicator’s fees? Both 80%

Claimant 7%

Respondent 13%

A review would not be complete without 
observations and reflections from a few 
key people involved in the application 
and use of the adjudication regime under 
the Act over the years. We are grateful to 
the following adjudicators and lawyers 
who have kindly provided comment for 
inclusion.

Observations and 
reflections ‘from the 
frontline’ 
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Royden Hindle Barrister and Adjudicator

Does anyone remember the Wages Protection 
and Contractors’ Liens Act 1939 anymore? It is 
impossible to overstate how far the law relating 
to payment for construction work has advanced 
in the years since it was repealed. However, 
while the CCA adjudication process is now firmly 
embedded in New Zealand, to date the practice 
of it has been largely unstudied. This report is 
a welcome presentation and analysis of the 
data collected by the most prolific ANA in New 
Zealand, the Building Disputes Tribunal. It will 
be of interest to the industry at large, including 
practitioners and policy-makers alike. Hopefully it 
will encourage other ANA’s to report their data as 
well. It provides a benchmark.  

The data also demonstrate the extent to which 
the BDT has contributed to the uptake and 
success of adjudication – by offering a reliable 
and knowledgeable registry service, prioritising 
diversity, providing access to a panel of 
experienced adjudicators, and ensuring robust 
quality control through peer review.

Thanks and congratulations are due to the whole 
team at the BDT for compiling this report and 
making it publicly available.

Mary Haggie Barrister and Adjudicator

Since the introduction of the Construction 
Contracts Act 2002, adjudication has become 
the prevailing mechanism for resolving disputes 
in the construction industry in New Zealand. The 
strict timeframes and streamlined process under 
the Act mean that a determination is issued 
typically within a few weeks at a relatively low 
cost, compared to litigation and arbitration.  

The Building Disputes Tribunal has been there 
from day one of the Act and offers an invaluable 
service in the administration of adjudication 
claims. In my experience, the BDT’s peer review 
of determinations, its communications with 
parties, and its skilful and nimble management 
of the process by its Registrars, has contributed 
enormously to the success of adjudication in 
New Zealand.   

Derek Firth Barrister and Adjudicator

Prior to the CCA coming into force in 2003 the 
only formal options for construction dispute 
resolution were arbitration – mandatory if an 
arbitration clause in the contract – or litigation. 
Both were and remain protracted and expensive. 
In sharp contrast, the CCA has provided a very 
fast procedure where completion is usually 
achieved within about six to twelve weeks, even 
for large sums.

The legislation helpfully provides for default 
liability where compliant payment claims are 
not properly responded to; and also for the 
determination of wider claims and alleged 
obligations.

Originally intended as a preliminary step 
to achieve cash flow (because it is not in 
substitution for arbitration or litigation) it is now 
usually a one stop step because of the frequency 
with which the parties have come to accept the 
results.

Arie Moore Director Reflective Construction Law
President Society of Construction Law New Zealand 
Inc.

The 20th anniversary of the Construction Contracts 
Act is a time to reflect on the achievements of the 
Act. It has had a significant effect on the construction 
industry and overall resulted in a framework that 
protects cashflow and quickly resolves disputes. 
At a practical level the process of adjudication is 
significantly quicker and lower cost than the main 
alternatives, being arbitration or Court proceedings.

The most common criticism of adjudication is 
that it is too ‘quick and dirty’ and as a result is an 
inadequate process, largely because there is no 
opportunity for cross examination or appearance in 
person. However, many disputes under construction 
contracts are well suited to adjudication, as they 
are often document heavy and largely focussed on 
items being built. The risk to the process, and justice 
overall, from an inability to cross examine witnesses 
is lower in those situations.

This is also reflected by the fact that the Act has not 
been significantly amended since it came into force, 
with the amendments largely adding new sections 
(such as the requirement to hold retentions on trust), 
and only tweaking the payment claim / payment 
schedule process, or the adjudication process. 
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Rebecca Saunders  Partner Wynn Williams

In my experience, adjudication is a more time and 
cost-effective method of resolving construction 
disputes than the court process. Determinations 
can be made while a project is ‘live’, allowing 
the parties to resolve issues while maintaining 
progress towards completion. The process is 
confidential, and decision makers appointed by 
the BDT tend to be specialists in construction 
so are well-placed to determine construction 
disputes.  

Rachel Connor Partner Hazelton Law

Since the Construction Contracts Act came 
into effect in 2002, we have seen adjudication 
become increasingly accepted by clients as a  
go-to for resolving construction contract disputes, 
regardless of the value at stake or the complexity 
of the issues involved. In the last 12 months, our 
firm has acted for clients in adjudications on 
both sides of a claim and in both residential and 
commercial construction contexts more than ever 
before. This suggests to me a greater willingness 
to accept adjudication as a valid and effective 
form of alternative dispute resolution.

While the colloquial “quick and dirty” tagline 
for adjudications may not be entirely fair, it is 
undoubtedly a faster and more cost-effective 
process than traditional court proceedings 
which can be important for parties looking to 
secure cashflow, or simply looking for a prompt 
resolution of a particular issue. Although the 
process is not without its limitations, the quality 
of the decision-making we see from adjudicators 
is generally very good. In our experience, 
those that take on the role are knowledgeable, 
experienced and have a good sense of fair 
process and natural justice. 

John is an arbitrator, adjudicator 
and mediator based in Auckland, 
New Zealand. He has been 
appointed in more than 1,300 
building, construction and 
infrastructure disputes over 
the past 34 years relating to 
residential, commercial and 
industrial construction projects, 
power stations, gas fields, 
manufacturing and processing 
plants, stadiums, hotels, land 
subdivisions, roading, railways, 
wharves, marinas, drainage, 
water and wastewater treatment 
plants, irrigation schemes, 
recycling plants, mining, 

services, and utilities involving 
domestic and internationally 
based parties, complex technical 
and legal matters, and sums in 
dispute exceeding $100M. 

John is the founder and a 
Director of the Building Disputes 
Tribunal, the New Zealand 
Dispute Resolution Centre, 
the New Zealand International 
Arbitration Centre, the New 
Zealand Family Dispute 
Resolution Centre, LawTech, 
the Independent Complaint and 
Review Authority and The ADR 
Centre.

ABOUT THE AUTHORS

John Green C.Arb, F.CIArb, F.AMINZ (Arb/Med)

Arbitrator, adjudicator, mediator
Director The ADR Centre - Building Disputes Tribunal

John is a Chartered Arbitrator 
and Fellow of the Chartered 
Institute of Arbitrators (UK), 
a Fellow Arb/Med of the 
Arbitrators’ and Mediators’ 
Institute of New Zealand Inc, a 
past President of the Arbitrators’ 
and Mediators’ Institute of New 
Zealand Inc., and a founding 
Council Member and Honorary 
Life Member of the Society of 
Construction Law New Zealand 
Inc. for his contribution to the 
practice of construction law. 
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Catherine is a Director of The 
ADR Centre with oversight of 
the five registries housed within 
the Centre: the New Zealand 
International Arbitration Centre 
(NZIAC), New Zealand Dispute 
Resolution Centre (NZDRC), 
Building Disputes Tribunal (BDT), 
New Zealand Family Dispute 
Resolution Centre (FDR Centre), 
and the Independent Complaint 
and Review Authority (ICRA). 
In that role she is involved in 
the design, development and 
promotion of private dispute 
resolution processes, and 
oversees the case management 
and administration of these 
services. 

Catherine continues to maintain 
her practice as a barrister 
dedicated to delivering services 
as an arbitrator, adjudicator, and 
mediator for general commercial 

and construction matters.

Prior to specialising in the 
design and delivery of private 
dispute resolution processes, 
Catherine practiced as a 
commercial litigator both 
onshore and offshore in 
New Zealand, London, and 
the Cayman Islands, gaining 
extensive experience in a wide 
range of matters, involving 
fraud, insolvency, contractual, 
financial services, tax avoidance 
and regulatory issues. These 
matters have included, among 
others, acting for liquidators of 
a Madoff-affected investment 
fund in relation to its investment 
and related large-scale litigation 
claims arising from the Madoff 
fraud, advising in relation to 
Royal Commission, Serious 
Fraud Office, and Securities 
Commission Inquiries, and 

acting for clients on a variety of 
commercial disputes across the 
globe covering the Asia-Pacific, 
Europe, the Middle East, the 
Americas, the Caribbean, and 
Africa. 

Catherine writes and presents 
frequently on a wide range 
of matters relating to private 
dispute resolution practice. 

Catherine holds a Master of 
Laws (LLM) in international 
law. She has graduated with 
a Bachelor of Arts (BA), a 
Graduate Diploma in Business 
Studies (dispute resolution) 
and a Postgraduate Diploma 
in Business Administration 
(dispute resolution). She has 
also recently completed her 
MBA.

Catherine Green LLM, MBA, BA, FCIArb, AAMINZ, PRI,  GradDipBusStuds, PGDipBusAdmin

Arbitrator, adjudicator, mediator, barrister
Director The ADR Centre - Building Disputes Tribunal

Based in Auckland and with expansive views of Takapuna 
Beach and Rangitoto Island, the ADR Centre is New 
Zealand’s only purpose-built dispute resolution facility. It 
can accommodate in-person, virtual and hybrid meetings, 
arbitrations, mediations, court hearings, and general 
business meetings, and has state-of-the-art AV technology 
to support these. 

Contact us to discuss your needs:  
info@adrcentre.co.nz  
+64 9 871 0333

The ADR Centre is home to these specialist registries:

New Zealand’s Purpose-Built 
Dispute Resolution Hub



PO Box 33297, Takapuna 0740   
New Zealand     
registrar@buildingdisputestribunal.co.nz  
www.buildingdisputestribunal.co.nz


