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From the
Editor

Welcome to the 40th issue of BuildLaw® in which we draw on the
experience and expertise of leading experts in the field to bring you
commentary, articles and reviews on topical matters relating to
construction law.

In this issue we look at the basis on which interest can be claimed in
construction contract disputes and we discuss the changes announced by
the government in April to stimulate the construction and infrastructure
sectors post COVID-19.

We feature an insightful article by Bassam Maghzal, which discusses the
‘examination of issues associated with the use of NZS Conditions of
Contract’ report delivered in August last year. Maghzal comments on the
state of the construction and infrastructure sectors and reviews steps
which have been, and which could be, taken to address the issues raised

by the report. John Green
We feature reviews of three new publications by eminent construction law
author Donald Charrett and we review some recent noteworthy Subscribe

Construction Contracts Act cases.

In Case In Brief we look at Siemens Gamesa Renewable Energy Pty Ltd v
Bulgana Wind Farm Pty Ltd [2020] VSC 126 in which the Victorian Supreme
Court recently confirmed as good law the ‘true rule’ of contract
construction that was established in 1982 in Codelfa Construction Pty Ltd v
State Rail Authority of New South Wales.

to BuildLaw

| wish to take this opportunity to thank all our contributors. We are most
grateful for the support we receive from dispute resolution professional,
law firms, and publishers, locally and overseas, that allows us to share with
you papers and articles of a world class standard, and to bring you a broad
perspective on the law and evolving trends in the delivery and practice of
domestic and international dispute resolution and construction law.

Contributions of articles, papers and commentary for future issues of Buildlaw® are always welcome. | do
hope you find this issue interesting and useful. Please feel free to distribute BuildLaw® to your friends
and colleagues - they are most welcome to contact us if they wish to receive our publications directly.
Warmest regards,

Editor and Director Building Disputes Tribunal

www.buildingdisputestribunal.co.nz
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BuildLaw: In BriefB

Auckland University construction

project to create 750 new jobs

On 17 August 2020, the Finance Minister Grant
Robertson and Infrastructure Minister Shane Jones
announced that the Government will invest up to
$200 million in the construction of a new Faculty of
Education and Social Work complex at the
University of Auckland. The Ministers expect this
project to create at least 750 construction jobs and
provide confidence to the sector.

The project is being funded from the $3 billion set
aside for infrastructure in the COVID-19 Response
and Recovery Fund. With this funding, the

University construction project can advance this
year without any delays.

When announcing the funding for the project, the
Ministers said:

“The design is complete and a tender process
to appoint a contractor for early involvement
will occur in the next month or so, with
enabling works expected to start before
Christmas and onsite construction to follow
early in the next year.”

“This project will provide significant
employment opportunities through to 2025
with up to 750 construction jobs expected at
its peak. It will also allow the university to
complete the balance of its building
programme in this area, bringing the total
construction value to $336 million.”

“Several tertiary universities made
applications to the Infrastructure Reference
Group but this project stood out because it
was so close to going ahead, the large job
creation and retention of the sector’s skill
base.”

“We expect this news will be welcomed by
the commercial building sectors as well as
Auckland'’s civic leaders. It further
demonstrates our commitment to getting our
economy back on track in the wake of an
unprecedented health crisis that continues
togetting our economy back on track in the
wake of an unprecedented health crisis that
continues to disrupt economies worldwide.”
News website Stuff reported that Paul Blair, chief
executive of Infrastructure NZ and a member of
the Construction Sector Accord, said the building
would be a confidence booster for the “vertical”
building sector, which is usually the first part of the
construction industry to suffer in economic
downturns.
See the announcement by the Ministers here.

www.buildingdisputestribunal.co.nz



COVID-19 Guidance Memorandum for
FIDIC Standard Forms of Works

Contracts Users

In April 2020, the International Federation of
Consulting Engineers (FIDIC) issued the FIDIC
COVID-19 Guidance Memorandum for Users of FIDIC
Standard Forms of Work Contract. FIDIC explains
that the main purpose of the Guidance
Memorandum is to help parties to a FIDIC contract
to consider mutually satisfactory solutions and avoid
disputes arising between them.

The Guidance Memorandum identifies the
provisions in FIDIC's various general conditions of
contract for works that may be relevant to the
current COVID-19 pandemic situation. Key terms
include those relating to health and safety, change
in laws, force majeure/exceptional event,
unforeseeable shortage in personnel and in the
supply chain, variation, delays caused by
authorities, extension of time for completion, and
claims and disputes.

The Guidance Memorandum then goes on to
consider seven possible scenarios, in each case
referring to the applicable provisions in the FIDIC
contract and providing possible solutions.
However, FIDIC is careful to state that the Guidance
Memorandum is not specific advice. Parties must
assess their circumstances individually and take
into account the contract law of their jurisdiction,
recommendations from their local government
authorities, their social responsibilities and their
long-term versus short-term strategies.

A copy of the Guidance Memorandum can be
found on the FIDIC website here.

Design and Building Practitioners Act

2020 (NSW)

On 11 June 2020, the New South Wales
Government enacted the Design and Building
Practitioners Act 2020 (NSW) (the Act) to address
the growing public concern regarding the building
defects within the state.

This Act forms part of the NSW Government’s
response to the Shergold Weir Building Confidence
Report released in 2018, which considered the
effectiveness of compliance and enforcement
systems for the building industry.

www.buildingdisputestribunal.co.nz

The Act aims to promote accountability and

transparency within the building and construction

industry and to ensure that all key participants are

properly regulated.

Key changes of the Act include:
- Duty of care: a statutory duty of care is owed
to landowners by people carrying out
“construction work” to exercise reasonable
care to avoid economic loss caused by defects.
This duty of care is non-delegable, and can be
applied retrospectively to work carried out up
to 10 years prior to the commencement of the
Acton 11 June 2020.
- Registration of practitioners: designers,
engineers, and other specialist practitioners
(those who carry out “professional
engineering services” or “specialist work”)
must be named on a publicly available register
of registered practitioners as part of the
mandatory registration regime.
- Compliance declarations: design and
building practitioners must provide
declarations that building works comply with
the requirements of the Building Code of
Australia before an occupation certificate can
be issued.
- Investigation: the Secretary of the
Department of Customer Service has grounds
to take disciplinary action against a registered
practitioner, including imposing fines or
suspending registration.
- Enforcement: authorised officers will be able
to undertake investigations and issue stop
work orders where appropriate.

The Act is not fully in force yet. The statutory duty

of care has come into effect on 11 June 2020, but

the remaining provisions will come into effect on 1

July 2021.

You can find a copy of the Act here.
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Claiming interest in
construction contract

disputes

By Belinda Green

As readers will know, disputes arising under construction contracts are often resolved by
reference to adjudication under the Construction Contracts Act 2002. A claimant will have
various reasons for making a claim. But what a claimant wants out of the adjudication is almost
always the same: they want the adjudicator to make a determination that the other party has to
pay the claimant a sum of money. Because the money is overdue, most claimants will claim

interest on that sum as well.

So, what is the basis for claiming interest when a dispute is before an adjudicator?

Interest under the contract

The starting point is always the terms of the
contract. If the claimant can point to a particular
clause in the contract that allows them to claim
interest on overdue sums, then the adjudicator can
make a determination that interest is payable at
the contract rate as a debt due under the terms of
the contract.

The respondent can raise the usual range of
arguments to defeat a claim for interest. For
example, the respondent might argue that the
terms of the interest clause have not been met. Or
if the interest rate under the contract is particularly
high, a respondent might argue that it is a penalty
and so unenforceable - although the scope of the
law on penalties may be less wide than we
previously thought, given the Supreme Court’s
decision in 727 Hobson Street Limited v Honey Bees
Preschool Limited.

Where the contract does not have

an interest clause

If there is no contractual entitlement, ie where
there is an applicable clause in the contract that
allows the claimant to charge interest on an
amount due, then all is not lost. A claimant may
still be able to obtain a determination that the
other party is liable to pay interest on the basis of a
common law damages claim.

Interest as a common law damages claim
5

If there was any doubt before, the 2020 High Court
decision in Haskell Construction Limited v Ashcroft?
has confirmed that an adjudicator has the power to
award damages for breach of contract. A claim for
interest where there is no contractual right to claim
interest is an example of a claim for common law
damages.

In any claim for damages, the claimant needs to
prove that it has suffered a loss.

In the case of an interest claim, the claimant might
provide evidence that they themselves had to pay
interest, for instance bank statements confirming
the overdraft rate(s) applied on the overdue
amount. Alternatively, a claimant might be able to
show that they suffered some kind of opportunity
loss in terms of the use that the money might
otherwise have been put to. Once again, evidence
of the loss claimed would need to be provided. This
would usually be in the form of a letter from the
claimant’s banker confirming the rate(s) of interest
that the claimant would have received on monies
deposited in an interest bearing bank account over
the period of the debt.

www.buildingdisputestribunal.co.nz



If sufficient evidence is put to the adjudicator to
establish that the claimant has suffered a loss, the
adjudicator has the power to make a
determination that the respondent pay interest on
the sum owed.

No ability to claim interest under the
Interest on Money Claims Act 2016

damages claim

We sometimes see parties ask an adjudicator to
award interest under the Interest on Money Claims
Act 2016 (IMC Act).

The IMC Act provides for awards of interest as
compensation for delays in payment of debts,
damages, or other money claims.? It applies to civil
proceedings, such as contract-based claims.
However, the IMC Act only applies to money
judgments, which are judgments or orders made by
a court. The interpretation section of the IMC Act
specifically provides that court does not include a
tribunal or an arbitral award.*

This means that there is no statutory right to
interest, and that an adjudicator does not have the

End Notes
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power to make an award of interest under the IMC
Act. Any claim for an adjudicator to award interest
under the IMC Act will therefore fail. Instead, the
claimant needs to provide evidence of loss to
establish a damages claim.

Read more

Want to know more?

The Honey Bees case and its effect on the law of
penalties in our recent edition of ReSolution.

We discussed the case of Haskell and the power of a
Construction Contracts Act adjudicator to make
awards for common law damages in our last issue
of BuildLaw.

' [2020] NZSC 53.

?[2020] NZHC 772.

> Section 3 of the Interest on Money Claims Act
2016.

ABOUT THE AUTHOR

*Section 6 of the Interest on Money Claims Act
2016.

Belinda Green

Know How Manager
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The construction sector: Will
anything change?

By Bassam Maghzal

The start of another year and | wonder what this new decade holds for the construction
sector. | am heartened by the actions that the Government and private industry are
taking to address (what has been described as) a dysfunctional sector. In particular, | am
referring to the Government's work in trying to transform the sector through the
Transformation Plan developed by the Construction Sector Accord (Accord) and the
support that the New Zealand Infrastructure Commission (Infrastructure Commission) will
provide to public sector agencies in procuring and delivering major infrastructure

projects.

However, | wonder, as others have, whether
anything will change at all. 1 don't commit this
thought to paper lightly. Everyone in the sector
wants to point to a success story and wants to
boast about 'on time' and 'on budget' projects.
The challenges that the sector faces are immense
requiring a concerted effort by all sector
participants over a long and sustained period of
time. It will require all industry participants to
mature in their approach and gain each other's
trust to move away from an adversarial to a
collaborative relationship. The change will not
happen overnight. The Transformation Plan has
outlined some steps the sector will need to take to
achieve this level of maturity.

Last year, the Infrastructure Transactions Unit (ITU)
(which now forms part of the Infrastructure
Commission) commissioned an independent
review of the use of the New Zealand Standard
(NZS) Conditions of Contract for Building and Civil
Engineering Construction in local and central
government (public sector) initiated infrastructure
projects, including the use of special conditions of
contract. The findings of the review were
delivered in a report (An examination of issues
associated with the use of NZS Conditions of
Contract) of August 2019 (Report) the purpose of
which was to assist the ITU in its role to lift the
performance of New Zealand’s public and private
sectors in procuring and delivering major
infrastructure projects.

The Report's principal finding was that there is a
'culture of mistrust’ between the public and private

sectors which manifests itself in the approach to
7

procurement, contracting (including unfair transfer
of risk), and the construction methods used.
Ultimately, this lack of trust is the overarching
reason that construction sector parties add
extensive special conditions. No one involved in
the sector will be surprised by this finding.
The main reason for the lack of trust between the
public and private sectors was summarised in the
Report as follows:
"The industry does not trust that the public
sector has the skills and experience to
appropriately procure and deliver major
infrastructure projects. Industry does not
believe that the public sector always follows
its procurement rules and does not trust it to
carry out a fair and transparent procurement
process. The public sector is concerned about
non-delivery and cost blowouts. This has led
to modified contracts that place unreasonable
levels of risk on the contractor contributing to
unsustainability."
Essentially contractors (private sector) consider the
developers of projects (public sector) have an
unspoken focus on lowest price and transferring
risk to the contractor. Further, there is a view that
public sector procurement processes tend to be
undertaken before they are sufficiently developed
(forcing the contractor to make assumptions) and

www.buildingdisputestribunal.co.nz



impose unrealistic timeframes for the tender
process (and the project). To win tenders,
contractors may, as a result, try to deal with this by
submitting bids that over-promise on price and
time and include significant tags to ensure that

they are not taking on risk they have not priced for.

On the other hand, developers don't trust
contractors to finish jobs to the required standard,
on time and on budget (quality, price and time
certainty). As a result, developers try to deal with
this by changing standard contract terms. The
consequence of this culture of mistrust is serious.
It is leading to an unsustainable industry that has
low productivity and which does not deliver on
project outcomes. Consequently, value is not
being delivered to the New Zealand pubilic.
The Report sets out other related issues at play.
Some of these issues appear symptomatic of the
lack of trust between the contracting parties:
« There is an aggressive approach to
transferring risk to the contractor that is
discounted or not priced for when assessing
tenders which arises from a lowest price
culture
« Unrealistic time bars are being used to
prevent the granting of variations or

www.buildingdisputestribunal.co.nz
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extension of time claims which arises from the
need for cost and time certainty for the public
sector
« Many modifications are being made to
standard construction contracts; which
presumably are being made to reflect the
preceding two issues.

The Report further identifies that:
- There are no caps on contractors’ liability
including in the NZS standard form contract
« The independence of the Engineer to the
Contract is being compromised by acting as
the client's consultant; which may result in the
Engineer's decisions being (or at the very least,
appearing) skewed in favour of the client
« There is a perception that there is a lack of
knowledge and experience in delivering
infrastructure projects in the public sector.



BuildLaw | Sept 2020

The way industry participants have been dealing
with project risks provides an excellent illustration
of how the culture of mistrust is perpetuated by
industry participants. The Report identifies:
« Previous experience with poor contractor
behaviour towards client retained risk has
meant that public sector participants no
longer trust that contractors will act in the
project's best interests and has driven the
public sector to transfer such risks in future
projects to contractors in order for the
contractor to take interest in mitigating or
managing such risks
- Conversely, a practice by the public sector of
transferring risk to contractors by stealth has
meant that contractors no longer trust that
they won't be held accountable for a risk over
which they have no control (and are also not
being paid for). For example, where the
public sector requires contractors to take on
design risk in construct only contracts as a
result of making buildability or efficiency
suggestions. It is reasonable to ask a
contractor to stand behind a solution it
proposes. However, contractors have not
wanted to take on that risk and this has
meant that contractors have stopped
proposing any ideas for fear of being seen as
accepting that risk.
The above practices are counterproductive
behaviours that impact on productivity. Itis
legitimate for the public sector to transfer risk that
the contractor has control of and is better able to
manage. However, it is an issue if the risk is not
being priced for or it is already being managed by
a third party who has been paid to do so. The
cumulative effect of this contracting environment
is increased risk and exposure to contractors.
The Report outlines a number of prudent
opportunities for improvement by the public
sector in relation to risk transfer:
« "Issue guidance in relation to risk transfer, its
purpose and management, and the potential
impacts if risk is inappropriately transferred.
This guidance could require risk transfer to be
fully assessed and signed off at an executive
level
+ The public sector should assess the level of
risk transferred to individual contractors
across all public sector projects that they are
undertaking
« Follow-up with public sector engaged legal

advisors in relation to expectations of fair risk

transfer when drafting special conditions of

contract."
If implemented, the opportunities for improvement
outlined in the Report will transform public sector
procurement. In particular, if there is an
understanding of the value of risk transfer and
acceptance that it must be budgeted for and
priced, this will likely change current attitudes
about who should bear some project costs and,
hopefully, win back some of the private sector's lost
trust.
The Government has already taken steps to address
these issues and implement the Report's
improvement opportunities by issuing a revision of
its Construction Procurement Guidelines in
September 2019 (Guidelines). The new Guidelines
promote better procurement practices and include
guidance on risk management and associated
resources. The Accord has built on this progress in
the Transformation Plan programme of work which
includes as an action step the ongoing review of
the Guidelines which are to be adopted by both
the public and private sector members of the
Accord. These Accord members will also work with
central and local government agencies to ensure
their contracts:

« Are transparent on risk and where it sits

« Limit the number of special conditions

« Hold all consultants to account for their work

including designers, project managers and

quantity surveyors

« Ensure any Engineer to the Contract is fully

independent

« Include provisions for efficient and fair

dispute resolution.
The Transformation Plan also provides for the
Accord's steering group (and then the
Transformation Plan's leadership group) to design

www.buildingdisputestribunal.co.nz



and implement a programme to inspire and foster
behaviour change in the sector. The programme
will include actions to develop strong leadership,
create a personal commitment to change and a
shared accountability for success that will
ultimately help lift sector performance.

| agree that there needs to be a change in the
behaviour of construction sector participants in
order to regain each other's trust. In my view this is
the Report's most important finding; that the
sector must ensure that all participants are
prepared to operate in a fair, reasonable and
sustainable manner towards all parties. This is

ABOUT THE AUTHOR

Bassam Maghzal
Senior Associate
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what a mature construction sector would do. The
Report outlines what a mature construction sector
would look like for clients, consultants and
contractors and there are many benefits. The
challenge is creating and maintaining the
leadership to implement change that focuses on
the traits and activities identified in the Report as
demonstrating a mature construction sector,
measuring any change in the sector and bedding it
down so that participants don't resort to old habits
when there are difficult trading conditions.

Bassam specialises in corporate and commercial
transactions focused particularly on construction

projects across all industry sectors, including
building (commercial and residential buildings,
educational facilities, retail precincts and car parks),
irrigation infrastructure, ports, surgical facilities,
bridges, wastewater, refuse collection and disposal
and mining.

www.buildingdisputestribunal.co.nz
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COVID-19: Government signals
major construction and
infrastructure effort for
economic recovery

By Helen Macfarlane, Glen Holm-Hansen and

Sean Gamble

While New Zealanders played their part in eliminating the spread of COVID-19 by staying
at home, the government has been developing plans for the construction sector in a post

COVID-19 New Zealand.

In a release on 1 April, Ministers Twyford
(Transport) and Jones (Infrastructure) set out the
government’s intention for the construction sector
as pandemic control measures continue. The
government’s plan comprises the establishment of
the Infrastructure Industry Reference Group
(Reference Group), commencement of advance
payments to contractors engaged in government
transport projects and an announcement that the
government is considering significantly reforming
Crown Infrastructure Partners (CIP). The
government also announced it was pursuing
options to speed up the consenting process for key
construction and infrastructure projects.

The goal of the announcements was outlined as a
stimulation effort to mitigate the economic impact
of the COVID-19 pandemic.

Construction Sector Accord

The Construction Sector Accord (Accord) has
shifted its focus from industry transformation to
resilience and recovery. The Accord is a
partnership between government and industry
that extends across the entire sector, making it a
valuable advisor to Ministers on how the
government can best support the industry after
the COVID-19 disruption and a key consultant for
the Reference Group. The Accord’s COVID-19

13

Response Plan is divided into three response
phases (maintain, restart, transform) which serve as
guidance posts for the government’s recovery
efforts. Further details of the Response Plan can be
found on the Accord’s website.'

Reference Group

Chaired by Mark Binns (current chair of CIP) the
Reference Group was tasked with collating and
recommending to Ministers, infrastructure projects
from the public and private sector which are
‘shovel ready’ now, or will be within the next six
months. The Reference Group sought information
from those in the construction sector with
upcoming projects. The government outlined a
timeline for information to be submitted to the
Reference Group, and a set of criteria which the
Reference Group assessed before recommending
projects to Ministers.

(a) Construction readiness: Projects are
expected to be ‘shovel ready’; ideally
construction could begin now, or within six
months.

(b) Public or regional benefit infrastructure:
Infrastructure highlighted by the Reference
Group as beneficial includes transport, three
waters, and buildings and structures.

www.buildingdisputestribunal.co.nz



(c) Size and material employment benefits:
Projects are expected to be sized above $10m,
however this threshold may be altered for
smaller regions.

(d) Overall benefits and risk: The overall
assessment of projects has broad
considerations including economic, social and
environmental benefits which are either
regional or nation wide.

A full description of the criteria can be found in the
Project Information Guidelines.?

On 1 July the government announced 11 projects
to be fast-tracked - all focusing on housing and
environmentally friendly transport options. A full
outline of those projects can be found in the
Beehive Release.?

Advance Payments to Contractors

The government has begun advance payments to
contractors engaged in NZTA projects who were
unable to work during the lockdown. Payments
were made to encourage and enable contractors

www.buildingdisputestribunal.co.nz
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to retain sub-contractors and other workers so that
work could commence as restrictions were eased.
These payments were not made to contractors in
PPE projects.

Ministry of Works?

The government identified potential reform of CIP
in light of the anticipated construction
environment following the COVID-19 lockdown.
CIP currently investigates and implements
commercial models for the government supply of
specific infrastructure projects. The government
has outlined it is looking to alter the size and
purpose of CIP. Minister Jones acknowledged that
one possible scenario could see the government
without the requisite workforce to carry out its
infrastructure goals. Further, the current financing
and construction model ‘mired with red tape’
would no longer be fit for purpose in the
anticipated recovery period. A return to a hands-
on Ministry of Works approach has been mooted by
Minister Jones as a measure to mitigate these
anticipated employment and infrastructure
complications.

14
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The Ministry of Works undertook substantial
construction work for the government from 1876
until it was disestablished in 1988 as part of state
sector reforms. When the Ministry operated, it
constructed most of New Zealand’s roading, rail
and energy infrastructure. When the Ministry was
disestablished, several of its functions were
transferred to other government departments,
while other operational aspects were subsequently
privatised.

Specific details have not been provided on what a
future government agency or Ministry tasked with
coordinating and executing government
infrastructure would look like. While it seems
unlikely there will be a return to the Ministry of
Works, the growth and method of delivery for
government infrastructure projects will be critical.
We will watch this space with interest.

Fast-tracking of consents

The Minister for the Environment has supported
the passage of the COVID-19 Recovery (Fast-track
Consenting) Act 2020, designed to speed up the
consent process for specific infrastructure and
construction projects so that work can commence
expeditiously during the COVID -19 recovery
phase. This is intended to compliment the efforts
outlined above to provide a pipeline of work in the
COVID -19 recovery and to provide certainty to
investors and developers. Under the new law, the
Minister for the Environment has the power to
determine both public and private-led projects to
be fast-tracked through the consenting process.
Full details of the fast-tracked consenting process

End Notes

' https://www.constructionaccord.nz/news/news-
stories/covid-19-response-plan-for-the-
construction-sector/

2 https://www.crowninfrastructure.govt.nz/wp-
content/uploads/1.-Shovel-Ready-Project-
Information-Guidelines.pdf

? https://www.beehive.govt.nz/release/
infrastructure-investment-create-jobs-kick-start-
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can be found on the Ministry for the Environment
website.

Budget 2020

Several small-scale initiatives announced in the
May 2020 budget also show the government’s
strong emphasis on construction. Kainga Ora has
been loaned $5B to build approximately 8,000
community houses and $1.2B has been provided to
improve rail infrastructure. In terms of training,
$412M has been allocated to incentivise employers
to retain apprentices and $1.6B for free trades and
apprenticeship training which commenced on 1
July.

These initiatives and indications outlined by the
government signal that construction and
infrastructure will form a key component of the
COVID-19 economic recovery; however, the role
and extent of private sector involvement is unclear.

Construction will form a vital part of New Zealand’s
Covid-19 economic recovery. We expect further
announcements from the government and other
political parties over the coming months on their
plans to reduce the economic impact of COVID-19
on companies operating in the construction sector,
and to ensure existing projects are able to
continue, and new projects to commence.

If you require advice on any of the government
initiatives above, or construction concerns relating
to COVID-19, please contact one of our team.

covid-rebuild

* https://www.newsroom.co.
nz/2020/04/01/1109751/a-ministry-of-works-for-
post-covid-nz
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The Application of Contracts in
Developing Offshore Oil and Gas Projects

by Philip Loots and Donald Charrett

Reviewed by Matilda Emmannuel

Philip Loots and Dr Donald Charrett are recognised
as experts in the area of construction law, and their
2009 book A Practical Guide to Engineering and
Construction Contracts is used by specialists in this
area of the law as well as by firms specialising in
construction disputes.

Their 2019 book The Application of Contracts in
Developing Offshore Oil and Gas Projects is a
valuable resource for anyone seeking information
on how to contract for offshore oil and gas
projects. It provides useful case studies from past
and present projects to assist in planning for future
projects as well as dealing with current projects.
This book provides a comprehensive overview on
project identification and the risk mitigation and
optimisation phase of the project, and includes
detailed material on offshore construction
contracts as well as oil and gas contracts. It also
introduces the reader to design concepts and good
procurement strategies, and goes through the
planning stages of the fabrication and construction
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phase of offshore facilities through to the
decommissioning programme of such facilities.

It provides a good understanding of the
importance of insurance in oil and gas contracts
and covers necessary issues to consider before
contracting with parties from different jurisdictions.
The chapter on challenges in achieving successful
megaprojects is particularly interesting as it sets
out international research on key mistakes that
companies make in developing and executing
large scale projects such as an oil and gas project.
The Application of Contracts in Developing Offshore
Oil and Gas Projects is intended for project
managers, legal advisors, commercial and
procurement managers who wish to understand
project development in oil and gas.
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BOOK REVIEW

The Application of Contracts in
Engineering and Construction Projects

by Dr Donald Charrett

Reviewed by Jodie Atkin

Google Dr Donald Charrett, and you will find that
he is a barrister, arbitrator and mediator, practising
in technology, engineering and construction
disputes in Melbourne, Australia. Read a little
further, and having read his most current offering,
it comes as no surprise that as well as having
practiced law for some 20 years, he was first an
engineer for over 30 years. It is no doubt a result of
this extensive experience in both law and
engineering that Dr Charrett has been able to write
in @a manner that is easily accessible to law
students, lawyers, engineering students and
engineers alike.

Published in 2019, The Application of Contracts in
Engineering and Construction Projects contains a
number of chapters freshly written, as well as a
number of papers written for previous publications
such the International Construction Law Review
and the Australian Construction Law Newsletter.
Dr Charrett writes in a style easily understood by a
novice to the field, and yet remains relevant and
informative to seasoned and experienced
construction engineers and lawyers. His prose is
clear and engaging so that complex issues can be
effortlessly understood by the reader, from
appropriate risk allocation to the fine details of
contractual terms and on to various methods of
dispute resolution under various standard form
and bespoke contracts.
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The book is scattered with examples of
construction projects from around the world,
which Dr Charrett uses to illustrate both best
practice and pitfalls when contracting for
construction projects. He identifies issues such as
those that arise when starting construction before
the design has been completed, using the example
of those encountered during construction of the
Sydney Opera House.

New Zealand readers may be familiar with the
Canterbury Earthquakes Royal Commission Report.
Two chapters are dedicated to that report, which
consider the issues and lessons learnt, and are
important to construction lawyers throughout the
world. These will also be of interest to anyone
interested in the built environment, and concerned
about structural failure.

This is a book that anyone in the field of
construction, contracting, and construction law
would benefit from reading. Its structure lends
itself to reading from front to back, and it is
certainly engaging enough to do so. This is no dry
contract text. It is also a book that a reader can dip
into, reading a chapter here and there in any order
to gain an understanding of, or to clarify, an issue
of particular interest.
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BOOK REVIEW

The International Application of FIDIC
Contracts: A Practical Guide

by Dr Donald Charrett

Reviewed by Matilda Emmannuel

The International Application of FIDIC Contracts: A
Practical Guide, by Dr Donald Charrett along with
more than 30 other contributors, addresses the
specific legal requirements of applicable
construction law contracts over 18 separate and
independent jurisdictions. In particular, it provides
readers with an invaluable insight into how FIDIC

contracts may be used for construction contracts in

these jurisdictions.
This book is a useful guide to understanding
FIDIC's standard form of contract, which is based

on an equitable risk allocation between contracting

parties. For any construction project, the contract’s
General Conditions need to be supplemented by
Particular Conditions, that set out specific
requirements of that intended contract. This text
provides helpful detail in terms of the preparation
of Particular Conditions.
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The book also demonstrates the benefits of using
the FIDIC's General Conditions at the tendering
stage of a construction project, as well as the
consistency it provides for the duration of the
contract itself.

Each jurisdiction (including Papua New Guinea
since the book was published) has acceded to the
New York Convention, and as one of its General
Conditions, FIDIC contracts require international
arbitration to finally settle disputes that have not
been avoided or resolved by the decision of a
Dispute Avoidance or Adjudication Board, or a
Dispute Adjudication Board.

This is an essential guide for the construction
industry.
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CASE IN BRIEF

Interpreting written contracts - the
Victorian Supreme Court's view on the
'true rUIeI By Lucy Na

Siemens Gamesa Renewable Energy Pty Ltd v Bulgana Wind Farm Pty Ltd [2020] VSC 126

The Victorian Supreme Court has confirmed the so-called true rule of contract construction,
confirming that there needs to be ambiguity in a contract before evidence of surrounding
circumstances can be used to construe the contractual terms.

Background

Bulgana Wind Farm Pty Limited (Bulgana) engaged Siemens Gamesa Renewable Energy Pty Limited
(Siemens) to design and construct a large wind farm in Western Victoria. The parties entered into an
Engineering, Construction and Procurement Contract (the ECP Contract). The ECP Contract required
practical completion of the works by 16 August 2019, and provided that Siemens would pay delay
liguidated damages (DLDs) at the agreed rate until practical completion was achieved. The ECP Contract
further provided that Bulgana could recover the amount of the DLDs by deducting the amount from any
certified progress claim or by calling on the two unconditional bank guarantees that Siemens had
provided as security.

Siemens failed to meet this date and was thereby liable to pay DLDs. As payment, Bulgana asserted its
right to draw on the bank guarantees and subsequently the parties fell into a dispute. On 30 September
2019, Siemens and Bulgana entered into an agreement where Bulgana would not make a demand under
the Performance Securities and would instead offset the claim for DLDs against monthly payment claims
(the Second Agreement). The Second Agreement was finalised by a three-paragraph letter that
included this sentence: [Bulgana] will accordingly not exercise its rights to draw on the Performance
Securities in its possession in relation to this matter.

Despite the Second Agreement, Bulgana informed Siemens that it intended to call on the bank
guarantees. The matter came before Justice Riordan of the Victorian Supreme Court.

The true law of contractual construction

The issue in disagreement was what the phrase in relation to this matter meant: Was Bulgana prohibited
from calling on the bank guarantees in relation to the August DLDs only, or all future DLDs as well?
Bulgana said that the agreement related to the August DLDs only, and asked the Court to look at the
surrounding circumstances to support its construction of the Second Agreement.

Justice Riordan determined that the key issue was whether any ambiguity existed in the meaning of the
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Second Agreement. If so, according to the true rule of contract construction in Codelfa,' evidence of
surrounding circumstances would be admissible to assist in the interpretation of the contract. Justice
Riordan accepted that the words this matter in the Second Agreement were not clear, and was prepared
to consider the surrounding circumstances (but not to the extent they demonstrated subjective
motivations).

Ultimately, Justice Riordan found in favour of Siemens, saying that a reasonable businessperson in the
position of the parties would have understood the subject matter of the Second Agreement to be the General
Dispute.

In making this finding, Justice Riordan confirmed that the true rule as established in Codelfa was still good
law.

See the Court’s decision here.

End Notes

' Codelfa Construction Pty Ltd v State Rail Authority of New South Wales [1982] HCA 24.
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New and noteworthy
Construction Contracts Act
case law

By Shanti Frater, Jo-Anne Knight, Michael Weatherall
and Deborah Rowe

In this article, we review some noteworthy recent Construction Contracts Act 2002
(CCA) cases and provide key takeaways on the implications of these cases.

What you need to know
« A payment claim is not valid if it is not in “substantial compliance” with the requirement to include
Form 1.
« An adjudicator has jurisdiction to award damages under a statutory remedy.
« Issue estoppel applies in respect of CCA adjudications - the same issues cannot be re-litigated in
different adjudications.
« The grounds of dispute in a notice of adjudication may be superseded by the adjudication claim.

Poly Wealth Trustee Ltd v Van Vierken [2020] NZHC 634
“Substantial compliance” test includes whether prescribed Form 1 has been included with

payment claim

In Poly Wealth Trustee Ltd, the High Court granted an application to set aside a statutory demand on the
basis that the underlying payment claim was not valid due to it not being in substantial compliance with
the requirements of s 20 (3) and (4) of the CCA. In particular, the payment claim was not accompanied by
an adequate outline of the process for responding to the claim (as set out in the prescribed Form 1), and
such failure could not be regarded as “trifling” or a mere technical quibble.

This case confirms that the “substantial compliance” test, which the Court has adopted in relation to
other CCA requirements for payment claims (and payment schedules), extends to the requirement to
have “Form 1” accompany a payment claim.

In our view best practice for contractors and subcontractors remains to ensure that their payment claims
are accompanied by Form 1, exactly as prescribed by the CCA. Failure to provide Form 1 may invalidate
the payment claim, depending on the extent of the departures from the prescribed form, and mean that
the rights and remedies under the CCA in respect of payment claims are not available.

25 www.buildingdisputestribunal.co.nz



BuildLaw | Sept 2020

Haskell Construction v Ashcroft and Alpine Prime Properties Ltd [2020] NZHC
772

Adjudicators have jurisdiction to award damages under a statutory remedy

Haskell Construction Limited v Ashcroft concerned an application for judicial review of an adjudicator’s
acceptance of an adjudication, where the parties had been through two prior adjudications. In the third
adjudication, damages were claimed for breach of implied warranties under the Building Act. The High
Court held that an award of these damages was within the adjudicator’s jurisdiction. The Court also
confirmed that issue estoppel applies to CCA adjudications, although it did not arise on the facts of this
case.

Both points considered by the Court have important practical implications. All parties should be alive to
the possibility of claims under statute, and statutory damages, being made in an adjudication. Claimants
also need to know that they get “one shot” at an adjudication on an issue. Issues cannot be re-litigated in
subsequent adjudications, albeit the contractual dispute processes will still remain available for a party
unhappy with an adjudication outcome.
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Alaska Construction and Interiors Auckland Ltd v Lahatte [2020] NZH1056

Grounds of dispute in a notice of adjudication may be superseded by the adjudication claim

In Alaska Construction and Interiors Auckland Ltd v Lahatte, the Court held that the grounds of disputein a
notice of adjudication may be superseded by the adjudication claim. In this case a "default” payment
claim was sought in the adjudication claim but had not been raised in the notice of adjudication. In fact,
the date for issue of the payment schedule had not even expired at the date of the notice of
adjudication. Woolford J referred to s 36(2)(a) of the CCA which contains the words “to the extent that it
remains relevant” as an indication that the dispute set out in the notice of adjudication may be
superseded by the adjudication claim. He also noted that section 45(c) of the CCA does not require the
adjudicator to consider the notice.

It has been widely accepted in the industry that the notice of adjudication sets the bounds of an
adjudication, and a claimant is confined to the dispute as framed in the notice of adjudication. That view
may not be correct in light of Alaska.

In Alaska, the remedy sought in the notice of adjudication (payment of a specified sum of money)
broadly matched the remedy sought in the adjudication claim, albeit that the legal grounds for the claim
changed to add the “default” claim which arose in the period after issue of the notice. It is not clear
whether the Court’s reasoning would apply if the remedy sought in the adjudication claim was entirely
different to that sought in the notice. In our view it would still be prudent for a claimant to “match” the
adjudication claim to the notice of adjudication, to avoid jurisdictional arguments like those that arose in
Alaska. In practice, this means being largely prepared with the adjudication claim before issuing the
notice of adjudication. This is often prudent in any event to ensure a claimant is sufficiently prepared for
the adjudication before issuing the notice.
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