*,.

{ free

i
L
] L]

Y e
The ‘callaborati tire .\ ' The Builder's Right to e | Minefield of
of construction and U Fix wi | Suspension
Inl‘rastru;turg_‘_ b‘ H\,

w . I{ .'
Page 1 Page 27 Page 34



BulldLaw | Ocr 2019

From the
Editor

Weleame ta the 37th issue of BuilldLaw® in which we draw on the
experience and expertise of leading experts in the field to bring you
commentary, articles and reviews on topical matters relating to
construction law.

In this issue we look at a NSW Supreme Court decision in White
Constructions Py Lid v PBS Holdings Pty Lta [2019] that found that the
claimant, despite using an expert programmer, failed to sufficiently prove
that a delay by the respondent caused delay and loss to the entire
project. Delays also feature in our examination of a recent target cost
contract decision in the UK case of Network Rail infrastructure Ltd v ABC
Electrification Ld. In this case a small change In the drafting of the
contract had a significant impact on the financial outcomes for the John Green
parties, We discuss the benefits of ‘Framewark Contracting’ in delivering

infrastructure, the risks to an owner of refusing a builder the opportunity X

to rectify defective building work and the risks that contractors face Subscribe
should they incorrectly suspend works for non-payment ar other fssues to BuildLaw

In Case in Brief we look at C Spencer Limited v MW High Tech Projects LK
Limited which deals with how the The Housing Grants, Construction and

Regeneration Act 1998 applies to hybrid construction contracts. /

We also ook at the measures being taken by the Victorian State

Government to address the cladding crisis that has been impacting the >
state’s construction industry and we examing parent companny

guarantess in the oll and gas industry and the lessons that can be learnt >

from them _

I wish to take this opportunity to thank all our contributors. We are most grateful for the support we
receive from dispute resolution professional, law firms, and publishers, locally and overseas, that allows
us to share with you papers and articles of a world class standard, and to bring you a broad perspective
on the law and evolving trends in the delivery and practice of domestic and international dispute
resolution and canstruction law,

Contributions of articles, papers and commentary for future Issues of Buildlaw® are always welcome. | do
hope you find this issue Interesting and useful. Flease feel free to distribute BulldLaw® to your friends

and colieagues - they are most weloome to contact us if they wish to receive our publications directly.

Warmest regards,

M@:m

Editor and Director Building Disputes Tribunal

1 wyww.buildingdisputestribunal.co.nz
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BuildLaw: In Brief®

Company fined heavily following
elderly man's death

Following the death of an elderdy man, Shannan

Thompsen Concrete Pumps Limited has been fined

S500,000 for breaching the Health and Safety Wark
Act 2015.

The man was riding his mobility scooter and fell
fram it when it hit a damaged section of footpath,
The incident occurred in March 2017, outside a
housing development site to which the company
provided the concrete pump,

In May 2018, the company was first charged with
obstructing WorkSafe's investigation into the
death, Mow, two years on, they have been
sentenced under sections 36(2), and 48(1) and (2)
[ch regarding their responsibility in the death.

WorkSafe's investigation into the matter found
Shannon Thompson Concrete Pumps Limited had
“failed to work with other companies on site to
identify the damaged footpath as a risk. Hayden
Mander, chief investigator for WorkSafe, said "No
site-specific risk assessment was undertaken and
the company failed to identify and put in place
controls to manage the risks related to the entry
and exit of heavy vehicles onto the worksite”

This “entirely avoidable” death highlights the
importance of a company's duty of care under s 36
(2} of the Act to ensure the health and safety of
other persons Is not put at risk from work carried
out 35 part of business conduct.

Mr Mander reports that “thers was no deduction
from the starting point of 500,000 as the judge
did not find that there were any applicable
mitigating factors. " The massive fine reflects the
company’s “total lack of regard for the family and
the company’s role in the man's death.” he says.

“We hope today’s sentencing can provide the
family some closure following this tragic accident.”

More informatlon regarding a company's primary
duties of care can be found here.

Commerce Commission to appeal
Steel & Tube sentence

On 20 September, the Commerce Commission
announced their application for permission to
appeal the High Court’s decision Commerce
Commission v Steel & Tube Holdings Ltd [20719] NZHC
2098,

Background

In 2078, Steel & Tube Holdings plead guilty to 24
charges of breaching the Fair Trading Act by
making false and misleading representations. The
breach related to a product known as SE62, which
Is used in constructlon o provide strength and
stability in the event of an earthquake. In Octaober
2018, the District Court impaosed a 51.885 million
fine on Steel & Tube Holdings.

Both Steel & Tube Holdings and the Commerce
Commission appealed the decision; Steel & Tube
Holdings on the grounds the fine was manifestly
excessive, and the Commerce Commission on the
grounds it was manifestly inadeguate.

wiww buildingdisputestribunal co.nz



The High Court heard the appeal and in August this
year delivered its judgment. The fine on Steel &
Tube Holdings was increased to 52.009 million.

Steel & Tube Holdings is “disappointed by the
declsion and continues to stand by its products”
The company’s view is that “the differences in
testing would not have a material impact on the
performance of the steel mesh’

Judge Duffy classed the breach of trust as
significant.

“It is unusyal for a company of Steel & Tube's
size to fail so completely to have systems and
procedures in place that would alert it to

deviance, but that is what has happened here.

The High Court Judgment, delivered by Judge
Duffy, can be found here.

Appeal

The Commerce Commission now seeks leave 1o
appeal to the Court of Appeal on the grounds that
the Judge erred when sentencing the company by:

1. failing to properly attribute the knowledge
af a Steel & Tube manager to the company;

2. applying an excessive totality discount to
the penalty; and

3. failing to adequately take into account the
size of Steel & Tube and the potential for it 1o
gain from the conduct.

This differs from the grounds on which they
appealed to the High Court only in the addition of
the second ground

Refarms to Security of Payments Act
(NSW)

The Building and Construction Industry Security of
Payment Regulation 2008 (NSW) was updated an
the 21 October, following a period of public
consultation.

To avoid breaching the amended Security of

wwnw bulldingdisputestribunal ca.nz

Payment Act 1999 {NSW) (the Act), itis important
for parties in the construction industry to ensure
they understand these recent changes. This will be
particularly important for directors, as new
liabilities have been introduced relating to
supporting statements, The ameandments also
tighten payment time frames. Accordingly, parties
will reed to review Internal processes to meat hew
time frames.

Following are the most important changes
affecting parties in the industry:

1. Relating fo section 8 of the original Act

a. A change to the conditions for progressing
a payment claim means that a claim can now
be made to a person who, under a
construction cantract, has undertaken to
Carry out construction work or to supply
related goods and services. This new
structure remowves the reqguirerment of a
reference date to initiate payment claims,




BuildLaw:In

2. Relating to section 13(2)c) of the original Act

a. Payment claims must include an
endorsement stating that they are made
under the Act. This amendment restores the
requirement that was removed in April 2014,

3. Insertion of section 328

a. Corporations in liquidation are now
prohibited frem serving or taking action to
enforce a payment claim or an adjudication
determination,

b. Further, if an adjudication application s
made prior to the day of liguidation and is
fot then determined, said application is
assumed to have been withdrawn upon
liquidation.

4. Relating to sectian 11(18){a) of the origing! Act

a. The head contractor must now make
progress payments to subcontractors within
20 business days after the paymaent claim is
received. This shortens the timeframe from
the original 30 business days.

5. Insertion of Part 34

a. Part 3A gives new powers [o authorised
officers to investigate, monitor and enforce
compliance with the Act. Authorised afficers
may now enter onto premises and make
examinations and inquiries,

6. increasing penalty units

a. Penalty units have been increased for
same offences, Including that for a
corporation that fails to provide a supporting
statement when serving a payment claim,
and that for a corporation failing to give
notice to the clalmant within the requined
time after a payment withholding request,

The Review of Security of Payment Laws, by
Murray AM, gives interesting insight into the
motive behind the changes: you can read that
here,

5

Brief continued B

England looks to tighten energy
efficiency in buildings

The English Government has launched a
consultation period on a new Future Homes
Standard. The standard looks to be operable from
2025, with a goal of reducing greenhouse gas
emissions, Energy use by homes acoounts for
approximately 20% of greenhouse gas emissions in
the UK, This initiative therefore will be a key step in
reducing greenhouse emissions ta their legally
binding national target of net zero emissions by
2050,

This consultation regards new homes, Shortly a
second consultation regarding (a) existing
domestic buildings and (bl new and existing non-
domestic buildings is likely to occur. Both
consultations look to shape new requirements in
order to reduce carbon heating and increase
energy efficiency in bulldings.

Ir the meantime, the Government looks to impose
interim measures which are to commence in 2020,
This includes a proposal of implementing new

performance metrics for buildings to be measured

www. buildingdisputestribunal.conz



against. It is hoped these transitional standards will
encourage hame builders to start Implementing
higher standards in advance of the changed
requirements. The four performance metrics are as
follows:

1. primary energy target;
2, L0y emission target:
3, householder affordability rating; and

4, minimum standards for fabric and fixed
building services.

Evidently. the performance metrics are closely
linked. Energy efficiency, for instance, lowers CO;
emissions, while increased fabric standards reduces
the amaount of energy required to keep homes
Warm

Importantly, however, the energy target is distinct
from the O, emissions target. This distinction was
included to acknowledge that CO; and energy
efficiency are not the same thing, despite being
related. This will be particularly evident going
forward; overtime CO» emissions will become less
relevant as the UK moves towards decarbonisation.

Two options of target CO; emissions reduction are
being considered going forward, The government
looks at setting the standard at elther {a) 20%
reduction in emissions. or (b) 31% reduction in
emissions. The latter option, which is preferable,
could be achieved by installing carbon-saving
technalogy and improving fabric standards.

It is stated, in fact, that the Standard will set very
high fabyric standards, This will invalve:

1. triple glazing: and

2. standards which significantly reduce heat
loss for:

a. walls,
b. floors, and
. roofs.

One criticism of the consultation s that it does not
propose to stop the use of gas, LPG, oil or solid
mineral fuels in bullding new homes. This

wwiw. buildingdisputestribunal.co.nz

BuildLaw [ Oct 2019

contradicts an announcement in March this year by
the Chancellar: that the Standard would be
introduced “mandating the end of fossil-fuel
heating systems in all new houses”

There will be significant costs for home builders in
complying with the transitional standards. To
minimise the increase in these costs, there is a
proposal ta prevent local planning authorities from
setting higher energy efficiency standards than the
Building Requlations ser out.

The Standard, despite being potentially costly,
looks to be very effective in reducing greenhouse
emissions — at least those produced by homes,
Hames built to the Standard should become net
zero as the UK moves to a decarbonised grid.

The consultation accepts submissions aonline and
will close on the 10 January 2020. More
information can be found bege.
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Causation is king: NSW
Supreme Court delivers
hammer blow to programming
analysis for delay claims

By Sean Kelly and David Elston

The mere presence or otherwise of a delay analysis method in the Society of Canstruction
Law (UK) Delay and Disruption Protocol {2nd Edition) should not determine its

appropriateness for any given case,

Delay and disruption claims are commonplace in
construction and infrastructure disputes, They are,
however, generally difficult (and time-intensive) 1o
prove given the highly technical and factually
complex scenarios they often invalve. Parties often
rely upon evidence of expert programmers who
provide a delay analysis of the project to prove the
overall delay effects of a qualifying cause of delay.

The analysis is commaonly undertaken on the basis
of gne of the methods set oyt in the Society of
Construction Law (UK) Delay and Disruption
Protocol (2nd Edition]. However, the recent
judgment by Justice Hammerschlag in the Mew
South Wales Supreme Court decision of White
Constructions Pty Lid v PBS Haldings Ply Ltd [2019]
MNSWSC 1166 is a reminder that the opinion of an
expert programmaer alone (whether based an one
of the methods in the Protocol or otherwise) is no
substitute for direct evidence of the actual cause
and impact of the claimed delay.

The key question for the court in determining such
a claim is to ask whether, upon a close examination
of the actual evidence, the claimant has proved, on
the balance of probabilities, that the claimed delay

event caused project delay and, If so, by how much.

Project background

White Constructions was the developer of a 100 lot

subdivision on the south coast of New South Wales,

White engaged SWC (a water servicing co-
ordinator) and IWS {a sewer designer) to design a

7

severage solution that complied with NSW
regulathons. The initial design was not approved by
Sydney Water, Approval was a precondition for the
registration by the Land Titles Office of the
subdivision. & subsequently updated design was
later accepted.

Completion of the project was delayed by
approximately 7.5 months and White sued SWC
and IW3 alleging that they failed to prepare a
satisfactory sewer deslgn within a reasonahle time
and that failure caused delay to the whaole praject.
White claimed approximately 51.93 million as
damages in the form of alleged increased
construction costs, paid out to the contractor as a
result of the alleged delays and design changes,

The claim was for common law delay damages for
breach of contract. It required White to prove that
the project would have been completed by 15 July
2016 but for the sewerage design issues. Therefore,
the causation element was at the forefront of the
dispute, and the parties’ respective delay experts
were expected to play a crucial role,

Delay experts and programming
methods

Both parties relied upon evidence from expert civil
engineer programmeers in relation to the extent
and cause of delay to completion of the project.
Justice Hammerschlag recognised that the expert
reparts were camplex and that "ta the unschooled,
they are impenetrabla”

wiww buildingdisputestribunal co.nz



White's expert used the "as-planned versus as-bullt
windows analysis® method in his report, In
contrast, SWC/AWS's axpert used the "collapsed as
built/but for analysis® method. Each method is
refermed to in the Protocol, and on this occasion
they resulted in profoundly different conclusions.

The South Australian case of Alstom Lid v Fokogawa
Pty Ltd (no 7) [2012] SASC 49, which gave weight to
whether or not a method was referred to in the
Protocol, was considered. However, Justice
Hammerschiag rejected the notion that the
presence of otherwise of a delay method in the
Protocol should be determinative of whether the
method is appropriate in any given circdimstances,
Instead, it was held that "neither method [of delay
analysis adopted by the experts for the parties| s
appropriate to be adopted in this case”,

Based upon general leqal principles, the onus was
on White to prove that the project was delayed by
the sewerage design issues and that it suffered loss
as a result of that delay. White failed to do so on the
balance of probabilities. Central ta this finding was
that White's expert evidence "assumes causation
rather than identifies actual evidence of it”, That is,
White's expert evidence was insufficient to prove
the causal link between the sewerage design Issues
and the delay ta the project overall,

Insufficient evidence of
consequences of delay
To resoclve the dispute, a close examination of the

actual facts happening "on the ground® was
required to determine if the sewerage re-design

weww. buildingdisputestribunal.co.nz
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caused the overall delay, and if so, by how much. In
effact, this meant that the Court should apply “the
cormimon law commaon sense approach to
causation”.

White had relied upon an affidavit by a site
foreman who gave evidence of "delayed,

piecerneal and disrupted” works in an attempt to
prove the underlying assumptions in its expert's
programming analysis. However, this evidence was
too general and it was found that it did not provide
sufficient proof of the cause of the overall delay,
including by reference to relationships between
the activities in the construction program,

Separately, a comprehensive site diary was the
primary source of evidence as to what was
happening “on the ground”, However, even the site
diary was insufficient. Whilst there were repeated
references to delays in the sewer deslgn being
finalised and approved, the diary did not “identify
the activities, if any, which were being adversely
affected by the wait". As a result the diary did not
“enable a inding of particular consequences”
caused by the sewerage design issues.

Consequently, White falled 1o provide evidence
sufficient to prove its claims and they wers
dismissed.

Important takeaways and practical
tips
An impartant takeaway from this case is that the

mere presence or otherwise of a delay analysis
method im the Protocol should not determine its
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appropriateness for any given case. Indeed, the
Protocol itself makes it clear that the listed delay
analysis methods are for guidance only and the
most appropriate analysis should be determined
based on the "nature, scale and level of complexity
of a particular project and the Crcumstances in
which the issue i being considered”. As a contrary
belief had developed in the industry, thisis a
welcome judgment,

There are also significant practical implications for
parties to a dispute involving delay analysis. Justice
Hammerschlag used the phrase "close attention to
the actual facts rather than opinions about what
the evidence establishes” when describing the
correct approach to take in determining a delay
claim. The need to prove the particular
consequences of delay events was emphasised,
Expert programming analysis by itself is
insufficient. Factual evidence that establishes the
delay, including the assumptions that delay experts
rely upon, is essential. This is likely to be an
oneroys, costly and time consuming undertaking
whether for a relatively small residential subdivision
or a large, complex infrastructure project.

There are practical steps that project participants
can take to collect and maintain evidence during

ABOUT THE AUTHORS

1

Sean Kelly
Senior Associate

CLAYTON

the delivery phase of a project to put themselves in
a position to make and prove, or 1o assess and
reject, a delay claim. In addition to preparing
currant construction programs updated on a
periodic basis, parties can:

= prepare and malntaln registers that record
events relevant to potential delay claims;

= update site diary precedents so that they
require the identification of delay events and
affected successor activities; and

« if project economics permit, engage
construction surveillance officers to record
delivery phase progress and delay and
disruption events lincluding by written notes
and time-stamped photographs)

Finally, it should be noted that the decision relates
to a claim for delay damages for breach of contract,
assessed by reference to commaon law principles.
Extension of time, delay costs and disruption claims
that are made under sophisticated construction
contracts will be influenced by the precise
language used In the relevant provisions, Including
perhaps the degree of causation and the kind of
proof required.

David Elston

UTZ
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THE ‘COLLABORATIVE' FUTURE
OF CONSTRUCTION AND
INFRASTRUCTURE

By Michael Weatherall and Lisa Curran

Framework Contracting, that is well planned from the outset, can be an effective tool to
deliver an entire programme of infrastructure with benefits for all sides.

While it is simply one way to address resource constraints and the need for fair apportionment of
risk in the evolving construction sector landscape, Framework Contracting is Increasingly being
used to good effect - especially by local authorities and Council Contralled Organisations.

In summary - What you need to know

- Clients are having to re-consider traditional procurement approaches 1o attract a market
that is resource constrained and more risk adverse than it was a few years ago

- Framework Contracting is a move away from more traditional models, that procured a
programmie of works one project at a time. Instead, its objective and focus is to deliver an
entire programme of works as efficiently and quickly as possible

- The benafits of this type of model Include faster delivery times due to efficlent
procurement processes, and increased quality and innovation - contractors can invest in the
development of staff and subcontractors as they have a pipeline of work an the horizon,

Background - sector issues created need for
change

There is no doubt that the New Zealand
construction industry is facing many challenges
today. Mew Zealand is in the unenviable position of
being both in a construction boom, but not having
the necessary resources to meet demand,

The Mew Zealand construction market is not alone,
Australia is facing very similar issues with some of
its main contractor market challenging the markets
historical risk profile and announcing that lower
risk profiles must be implemented,’

Why have so many contractors been placed into
liquidation, when the Mew Zealand infrastructure
market is screaming out for more experienced
contractors?! High profile struggles and failures
within the sector have drawn attention to the
previous risky {and now unpopular) practice of
cohtractors increasing competitiveness at tender

11

stage by accepting risks that they could not
control. This practice resulted in underpriced
contracts that essentially funded construction for
the client and imperiled the contactor’s operations
and ahility to complete active projects,

Both clients and contractors are now forced to
re-consider previous procurement contracting
strategies to respond to the change in the
contractor market appetite for risk and the
shortage in the Industry of resources,

Changing attitudes to risk

We all know that risk should lie with the party best
place to control, manage and mitigate risk,
however this is not always reflected in the
contracts we have seen coming out of the sector.

The common stance that ‘the cantractor can price
the risk’ needs to be Interrogated. Does the
contractor have the necessary information 1o price

www buildingdisputestribunal.conz
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the risk and has any thought been given as to
whether it is value for money for the contractor to
price the risk?

Considering allocation of risk fairy does not mean
that the contractor market is given an easy ride,
simply that the partizs have considered risk and
fairly allocated it

With many off-shore construction companies
entering the New Zealand market, New Zealand
clients are faced with having to re-consider
previously held views on limits of liability and
allocation of risk. A fair allocation of risk is now
critical to ensure that the best contractors will
tender for projects. Contractors will no longer
consider taking on risks that they cannot contral,
{eg unknown ground conditions, weather risk,
design creep etcl

Contractors’ change in attitude to risk and the
severe shortage in the market has led to clients and
contractors developing taols on how to best
manage risks in a construction contract. Tools such
as risk reglsters, early identification of risks, sharing
of risks (eg sharing the time and cost risk), and
incentivising management of risks through
Performance Regime's etc, are now all commaon in
contracts,

wwiw. buildingdisputestribunal.co.nz

Securing supply and getting the best out of
the market - collaborative framework
arrangements

Collzaborative framework contracts (or panel
contracts) are increasingly being used, especially
by entities looking to deliver multiple capital works
projects, to ensure that the programime of works
will be delivered by a group of pre-selected
contractors,

Councils and Council Controlled Qrganisations
[CCOs) that have recently implemented Framework
Contracts, include Christchurch City Council,
Queenstown Lakes District Council and Watercare,
Massey University has also implemented a
framewaork arrangement for its capital works
programime.

These organisations took the initiative to develop a
contract framework that gave them certainty that
they could deliver much needed Infrastructure over
a period of time, while giving the contractor
market a much needed pipeline of work, all of
which are designed to deliver the best public value.

Features and benefits of Framework
Contracting

Impartantly, Framework Contracting is not simply a
12
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panel of contractors that have pre-gualified in
some way 1o be considerad for work in the future,

Typically, contractors under panel type
arrangements have simply pre-gualified on the
basis of health and safety or insurance criteria and
broadly have the skills to deliver the scope of work
services, Such arrangements usually have a large
number of pre-gqualified contractors/consultants
and they are not set up to deliver a set scope of
work/services, but rather may be called on by the
client to provide a quotation for work as demands
and the dient sees fit. These arrangements do not
provide the market with any guaranteed or
reasonable expectation of a pipeline of work,
which the market needs to ensure that it retains
the necessary resources to deliver projects/services
as thay arise.

Framework Contracting, on the other hand, is for a
specific programme of works/services gver a set
period of time. The client selects a small number of
cantractars to deliver that scope, so that each
framework contractor has a reasonable
expectation, |f it performs, that it will get a pipeline
of wark over the designated time period.
Contractors then have a much needed pipeline of
work and the client has certainty that it has a small
pool of contractors that will deliver the works/
SErvices.

Thils is all achleved while still ensuring the bast
public value, as the client can ask more than one
Framewark Contractor to provide a quotation for a
particular scope of work/services. Another benefit
af these arrangements is that the terms of the
contract for delivery of the works/services (which
can be based on a Mew Zealand standard form
such as NZ5 391043916 or CCCS for consultants),
has been agreed upfront so there is no tme (or
money) wasted on procurement or negatiating

ABOUT THE AUTHORS

Michael Weatherall
Partner

Lisa Curran
Speclal Counsel

standard terms,

A note for government agencies -
Framework Contracting under the
Government Procurement Rules

The new Government Procurement Rules (4th
Edition] (GPR) which come Inta effect on 1 October
this year (but which agencies can adopt now),
contemplates this type of secondary procurement
that a Framework Contract offars.

Rule 57 deals with a Panel of Suppliers and
acknowledges that selection of methods far
secondary procurement may include a variety of
processes such as direct source, competitive
quotes from the panel suppliers, and equal division
of wark.

The Framework Contract will set out the client’s
selection method for seeking this secondary
procurement, and what thatis will depend on how
many Framewark Contractors there are, the scope
of the waork, the performance of the Framewaork
Contractors, and whether there is any guarantee of
a certain scope of work.

Of coursa, the selection of the paol of contractors
to be part of the Framework Contract would be
competitively tendered and, if the GPE are
mandatory for a particular agency. that agency
must comply with the GPR when setting up the
Framework Contract arrangement.

For advice or assistance with Framework Contracts or
any other construction law matter please get in touch
with one of our specialists, below.

"'Lendlease made this anmouncement in relation to
its Engineering and Services division in February
2018, and is now trying to sell this poor performing

Simpson
Grierson
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Oil & Gas: Unwitting ‘on-demand’
bond by guarantor

ional PTE L td v Kri

By Phillip Ashley , Jonathan Dames,
Rob Wilson and Leontine Mathew

[2019] EWHC 2012 (Comm), the

Commercial Court decided that the specific wording of a ‘charterer guarantee' resulted in
aspects of it being treated akin to an on-demand bond rather than a co-extensive
guarantee. The practical implication of this was that the guarantor, in this case the parent
company of the debtor, was required to make payment before the underlying dispute was
resolved, whereas payment under what is sometimes called a "true guarantee” usually
only falls due following a decision on the merits of any underlying dispute. The
Commercial Court’s decision serves as a warning to those that use such instruments that
although 'guarantees’ are not presumed to be on-demand bonds, they are capable of
being treated as having a similar effect to such instruments if that is the natural and

ordinary meaning of the words used,

Facts

Rubicon Vantage Internaticnal PTE Lid (*Rubicon”)
Is a Sihgaporean company that owns a Floating
Storage and Offloading Facility (the "F307) called
the ‘Rubicon Vantage' In 2014, it chartered the FSO
to Kris Energy [Gulf of Thailand) Limited [“Kegot™)
for use on an oil feld in Southeast Asia.

The Guarantee

Around the same time that the charter was agreed,
Kegot's parent company Krisenergy Ltd
{"Krisenergy’] executed a ‘Charterer

Guarantee' (the "Guarantee”) in favour of Rubicon,
The Guarantee was governed by English law, and
provided that:

« Where “the amountis) demanded under this
Guarantee are not in dispute between [Kegotf and
[Rubicon]; Krisenergy, as guarantor, is abliged
to pay the amounts demanded within 48 hours
from receipt of a demand (clause 4).

= Where there is a dispute between Kegot and
Rubvicon “s to [Kegot's] atility in respect of any
amount(s) demanded under this Guarantee”,

Krisenergy is obliged to pay the amount
demanded up to a maximum of USD 3 million
“notwithstanding any dispute between [Kegot]
and [Rublcon]” (clause 5). Clause 5 further
stated that any sums demanded in excess of
U502 3 million may be withheld or deferred by
Krisenergy until a final judgment or final non-
appealable award was published (or an
agreement reached between Kegot and
Rublcon in relatlon to the dispute).

+ A demand under this Guarantee must be in
writing and must (amongst other things) be
accompanied by a calculation of sums
demanded together with “any supporting
documentation reasonably required fo assess
stich demand” (clause 3).

The Demand

In 2015, Rubicon sent Kegot four invoices totalling
a litthe In excess of USD 1.8 million, for works
Rubicon had organised on the FS0 pursuant to the
terms of the charter. Kegot disputed that it was
liable to pay these amounts under the charter, and
legal proceedings were commenced between
Kegot and Rubicon in relation to the dispute,
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In the interim, Rubicon made a demand on
Krisenergy under the Guarantee for the total sum
outstanding under the four invoices, Krsenergy
declined ta pay. Its reasons included that;

1. Krisenergy was only required to pay
pursuant to clause 5 where liability to pay
sums had been admitted by Kegot (and only
quantum remained in dispute). As liability had
not been admitted, Krisenergy was not
required 1o pay.

2, In any event, the demand was not
compliant with clause 3 of the Guarantee, and
thenefore, it did not trigger Krisenergy's
payment obligation

Decision

The Commercial Court disagreed with Krisenergy's
reasons and decided that the demand was valid,
and that Krisenergy was obliged to pay the full sum
demanded within 48 hours (as it did not excead the
U5SD 2 million maximurm sum payable on demand

Ot 2019

BuibdLaw

under clause 5).

The Commercial Court's reasoning is detailed
below.

P D

A so-called true guarantee typically imposes a
secondary obligation on the guarantor to “see-1o-it"
that primary obligations under the relevant
undertying contract are performed. The obligation
on the guarantor to pay is therefore dependent on
whether or not there has been a breach of an
abligation under the underlying contract. Such
instruments are typically issued by companies that
have a comimerclal relationship with the primary
obligor, such as parent companies. An on-demand
bond, on the other hand, typically imposas an
autonomous, primary ohligation on the guarantor
to pay 'on demand’ (e, upon receipt of a demand
for payment that is compliant with the terms of the
bond), regardless of whether liability for breach of
the underlying contract has been established.
These are commonly issued by banks. (For a
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summary of on-demand bonds and see-to-it
guarantees, see our Law-Now on Autoridad Del
Lonol De Panam v Sacyr, 5.4.)

In English law, there is a presumption (the
‘Marubeni presumption’)’ against construing an
instrument as an on-demand bond (rather than
merely a see-to-it guarantee] if the party providing
the instrument is not a bank or financler,

Krisenergy accepted that clause 5 made the
Guarantes, at least in part, an on-demand
instrument, so there was no need to apply the
Marubeni presumption in order to establish
whether Krisenergy had assumed autonomous on-
demand liabilities.

However, Krisenergy sought to angue that:

+ The Marubeni presumption should be
applied “by anatogy” when interpreting the
scope of such autonomous on-demand
liabilities in clause 5.

« This should lead the court to construe clause
5 restrictively, as Krisenergy was not a bank.

« The reference in clause 5 to “liahility in
respect of any amount(s)” should therefore be
narrowly construed to only trigger the
payment obligation where liability ta pay
sums had been admitted by Kegot (and only
quantum remains in dispute).

+ As liability had not been admitted, clause 5
did not apply.

The Commercial Court rejected this angument. It
confirmed that the Marubeni presumption i<
directed to the question of whether a particular
instrument is an on-demand bond or a see-to-it
guarantes, Once the parties accepted that the
Guarantee was (at least to an extent) an on-
demand band, that presumption was spent,

It then became necessary to Interpret the scope of
clause 5 "simply by considering the words the parties
chose to use to record their agreement, free fram any
antecedent presumption as to what meaning they
are lkely to have, or as towards o wide or narrow
construction’,

Following this approach, the Commercial Court
considered the words ", .. where the amount/s)
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demanded are not in dispute”in clause 4 as clearly
referring to disputes as to both liability and
quantum, Further, that clause 5 captured “what is
Jeft over from Clause &, so that It applied where
Kegot disputed either liability to pay an amount, or
where Kegot disputed the quantum demanded.

The Commercial Court’s reasoning was not
impacted by a provision In the charter stating that
“where an item billed is disputed in good faith, itis
not papable untll any dispute has been resofied”. Just
because this rule applied to Kegot did not mean
this needed to apply to Krisenergy as well. In fact,
the Commercial Court considered that it may well
make commercial sense for a guarantor to be
abliged to “pay-now-argue-later, even if the party
to the relevant underlying contract is not, on the
basis that the guarantor has more cash and can
more easily "weather the cash flow strain” of making
an immediate payment,

121 Compliant Demand

Krisenergy also argued that clause 3 of the
Guarantee, which required a demand to be
accompanied by “any supperting documents
reasonably required to assess such demand”, would
naturally include any documents reasonably
required 1o ascertain:

i. What work had been done (sa Krisenergy
could assess whether that work was within
the scope of works for which Kegot was lizble
under the charter}; and

ii. whether the costs of that work were
reasonably incurred, or were reasonable in
amount,

It argued that since such documentation had not
been provided, the demand was not compliant
with the terms of the Guarantee, and that Rubicon
had therefore not validly triggered Krisenergy's
payrent obligation meaning that Krisenargy was
therefare not required to pay.

The Commercial Court disagreed. It considered
that while Kegot would require the documents at
(i) and {il} above In order to assess the merits of the
arguments against Kegot, such documents were
not reasonably required by Krisenergy to assess the
demand. Instead, all that Krisenergy reasonably
required were documents from which Krisenergy

www.buildingdisputestribunal.conz
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could quickly find out whether (and to what
extent) the underfying claim relating to the
amaunts demanded was admitted or disputed by

Kegot.

Further, the Commercial Court was “prepared o
amssume without deciding” that Krisenergy also
reasonably required documents “sufficient to allow
Krisenergy fo form a provisional wiew as to whether o
mat the claims which give rise to the demands ore
bona fide ard not fraudulent claims”

By providing 270 pages of supporting documents,
including third party invoices, the Commercial
Court decided that Rubicon had satished the

requirements of clause 3 and lssued a valid
demand.

Comment
Parent company quarantees are a commaon feature

www buildingdisputestribunal co.nz

in the il and gas industry,

When drafting a quarantes, parties should carefully
consider whether the guarantee is intended to
operate as a true see-1o-1t' guatantes, an oh-
demand instrument, or, s was unusually agreed in
this case, both,

The key difference being:

i. & guarantee usually creates a secondary
obligation, under which the guarantor
guarantees the performance of a primary
obligation under the underlying contract [this
is sometimes referred to as a “see lo it”
guarantee). The liability of the guarantor is
therefore dependent on the performance of
the primary obligation. Whilst “primary
obligor” wording, and the inclusion of a
“conversion o indemnity” (which is a very
common feature of properly drafted

18
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guarantess), in such guarantees can result in
the guarantor undertaking primary
obligations, the guarantor's lability will
remain dependent on whether or not there
has been a breach of the underlying contract.

ii. An"on-demand” bond imposes a primary
obligation on the guarantor to pay (the
beneficiary of the bond) immediately upon
receipt of a demand for payment. Payment by
the guarantor is not contingent on
performance of the underlying contract ar
proof of loss. Typically, but subject to the
express requirements of the bond, a simple
statermeant (usually in a prescribed form)
detailing that an obligation in the underlying
contract has been breached and that loss has
been suffered by the beneficiary is sufficient
1o trigger payment. There is no need 1o prove
elther breach or loss.

On-demand obligations are mare typically
assumed by banks or financial institutions whao
issue bonds, However, in this decision the
Commercial Court has made clear that parent
companies are able to give such “on-dermand”
bonds. Although thers is a presumption against
them daoing sq, that is merely a presumption that
may be displaced by clear words in the instrument.

As such, it is impaortant that parent companies
consider, with care, whether they are seeking to
glve a typical parant company guarantes — or (o go

19

further and create an abligation to pay a sum “on-
demand” without any need to first satisfy that the
sum is contractually due under the underlying
[guaranteed) cbligation,

If a parent company chooses to assume such ‘on-
demand” obligations then, as confirmed by this
decisian, there is no presumption that such rights
should be interpreted narrowly or restrictively.

Although this was nat an issue in the curent case,
parent companies wishing to assume an-demand
obligations should also be mindful of any
regulatory regimes that may apply. For example, in
the United Kingdom, a guarantee that contains
primary, on-demand, payment obligaticns and
that is issued in exchange for payment of a
premium may constitute a ‘contract of insurance’
under the Financial Services and Markets Act
(Requiated Activities) Order 2001 (51 2001/544), In
such clreumstances, if the guarantor is not duly
authorised by the relevant autharities, it could be
exposed to criminal lability.

icon Van Internati [ P v Kri
ird [2019] EWHC 2012 (Comm) - Before Micholas
Vineall QC sitting as Deputy High Court Judge.

End Notes

' Fram the judgment in Marubeni Hong Kong v
Mongolian Government [2005] EWCA Civ 385
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DE-CLADDING VICTORIA:
ANDREWS GOVERNMENT

ANNOUNCES NEW AGENCY TO
ADDRESS THE COMBUSTIBLE
CLADDING CRISIS

By Jane Hider, Emily Steiner & Samuel Woff

On 16 July 2019, the Andrews Victorian State Government announced that it will establish
a new, world-first agency to address the cladding crisis that has swept the Victorian
construction industry over at least the past five years.

The new agency, Cladding Safety Victoria (CSV),
will have access to a AS600 million package from
the State Government ta fund rectification warks
on private residential buildings across the State
which have been clad with combustible materials
and are classified as ‘high-risk’

The State Government has committed 1o directly
fund half of this 43600 million package, and plans
to introduce changes to the building permit levy to
raise the remaining A3300 million over the next
five years,

It is proposed that CSV will work with affected

owners' corporations fram start to finish, Specific
details of the proposed strocture and operating
methodalogy for this new agency are yet to be
released, However, as the announcement of C5V's
establishment coincided with the delivery of the
Victorian Cladding Taskforce's Final Report, it is
unsurprising that the establishment of this agency
wais one of the Taskforce's key racommendations.

We expect that C5V's structure and operating
methodology will be largely informed by the
Taskforee's recommendations,' which suggest the

agency should, or could, take the following form:

Purpose

Functions

buildings is rectified.

Approach/
Methodology

- To support owners and occupants through the rectification process.

« Provide funding for rectification works.

» Provide project management support,

« Ensure proposed solutions are carried out in a timely and effective manner
ta bring buildings to an acceptable level of risk.

« Educate owners about how to mitigate fire risks until the cladding on their

+ Adopt a risk-based approach to prioritising buildings for rectification
funding - higher-risk buildings eligible for earlier funding and rectification.
« Require private owners to transfer their legal recovery rights to C5V as a
condition of receiving funding, to allow the State to seek to recover
rectification costs from responsible parties,

21
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Commercial and legal challenges facing
csv

For many, the establishment of C3V and the
announcement of its AS600 million fund will be a
welcome development. If successful, the C8Y could
set @ positive precedent and be adopted across the
country, and possibly beyand,

However, given that 5V is the first agency of its
kind and has a complex and widespread issue to
tackle, it s likely to face a number of commercial
and legal challenges,

While not insurmountable, the following seven
issues will require careful management in order to
ensure £S5V operates effectively:

1. Prioritising buildings for rectification.
While it is sensible ta prioritise the
rectification of the highest-risk buildings over
lower-risk buildings, there could be inherent
difficulties in the pricritisation process, The
State Government will need to ensure its
method for prioritisation of buildings is
consistent across the State and is based on
appropriate assessment criterla, [t will also

BuikdLaw | Oct 2019
need to carefully consider where to draw the
line between buildings that are eligible for
funding and those that are not. Rectification
[or recovery proceedings) that have
commenced on high priority buildings should
also be addressed. There |s a related issue
associated with disclosure of buildings to be
rectified and the impact on prospective sales
of thase properties.

2. Limited funding. C5V's rectification fund
is, at least at this stage, limited to AS600
millicn, meaning it is possible it could be
exhausted relativaly quickly. The State
Government should consider whether it will
‘top up'the fund iffwhen it has been
exhausted.

3, Quality Control. It is assumed that C5V will
not directly procure the rectification work,
however it will need to take steps to ensure
the work is delivered in a consistent and
cohesive way and that all relevant standards
are met. Part of this may be ensuring the work
15 not nushed and that design for the
rectification is completed before work
COMmimeances.

www buildingdisputestribunal conz
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4, Insolvency of responsible practitioners
may limit recovery. The construction
industry is a volatile market — particularly in
light of recent develapments in cladding-
related insurance. C5W may face difficulties
recovering from responsible parties if those
parties have since become insolvent or
wound up.

5. Limitation periods. A number of affected
buildings will likely have either reached the
statutory limitation period, or be approaching
it SV will need to commence any recovery
proceedings quickly in order to ensura it is not
time-barred,

6. Documentary issues. If 5V takes over the
legal rights of awners’ corporations to seek

&. Time and cost for recovery. Proceedings in
VICAT and the Supreme Court can take years
from start to finish, This could result in the
State Government using up the rectification
fund without any prospect of recovering
those costs in the shart term (unless early
negatiated outcomes can be reached).
Further, the costs of investigating,
commencing and running multiple recovery
proceedings are likely to be significant.

9. Impact on the market. \ictoria’s
infrastructure boom has resulted in capacity
shortages for existing projects. A large-scale
ractification program for hundreds of
buildings will place further strain on the
miarket’s capacity.

If planned carefully and executed effectively, the
establishment of C5V could be a game-changer in
the world of cladding.

recavery against responsible parties, it may
face practical dificulties obtaining the
necessary documents to establish the claims,

as standards of document retention may differ
widely between owners' corporations.

7. Limited experts to support recovery
claims. Given the current climate in the
construction industry, there is a widespread
experience of experts (such as fire

End Notes

Victorian Cladding Taskforce Repaort from the Co-
Chalrs dated July 2019, available here:

engineering experts) being unavailable to i gy [
give evidence In support of clalms by owrers fi L 4 : [
against other building professionals. This i [ inal i

might cause delays or create other hurdles to
SV commencing proceedings to recover
rectification costs.

ABOUT THE AUTHORS

23

Jane Hider
Partner

Emily Steiner
Senior AssoCiate

Samuel Woff
Senior Associate

CORRS
CHAMBERS
WESTGARTH

lawyers

winw buildingdisputestribunal.co.nz



ReSolution

ISSUE 21 / June 2019

ReSolution

ReSaolution is the quarterly journal of NZDRC
and NZIAC, published online each February,
May, August, and November. ReSolution
contains a wide variety of articles on dispute
resolution covering topics relevant to both the
domestic and international markets, across a
broad spectrum of dispute resolution practices.

SUBSCRIBE TODAY

www.nziac.com | www.nzdrc.co.nz



BulldLaw | Oct 2019

CASE IN BRIEF

Hybrid contracts and the payment
provisions of the Construction Act

The Housing Grants, Construction and Regeneration Act 1988 {the Act) applies fo “construction operations?
Where a contract relates to both “construction operations” and non-construction operations, the guestion
arises of how payment mechanizms apply fo construction as opposed fo non-construction operations. This
case finds that @ contract which is compliant with the Act will apply egually to ol operations specified in the
conlract,

The Act

The Housing Grants, Construction and Regeneration Act 1993 (the Act) applies to all “‘construction
operations’, Certain activities which are exempt fram this criterion are specified at section 105, including
the:

*assembly, installation or demalition of plant or machinery or erection or demalition of
steelwork for the purposes of supporting or providing access to plant or machinary, on a
site whare the primary activity is ... power generation”

Certaln other englneering projects have also been made exempt, Including nuclear processing and
sewage treatment plants.

Generally, a very narrow approach has been taken to the exemption; only the particular activities which
come under the provision have been exempt and not the whole project to which they belong. Where a
single contract invalves multiple activities, for instance the installation, design and fabrication of
steelwork, the only activity exempt from the Act will be the installation of the steelwork,

C Spencer Limited v MW High Tech Projects UK Limited

MW High Tech Projects Limited (MW) was engaged as the main contractor for a project designing and
coenstructing a Waste-to-Energy power plant in Hull, They appaointed C Spencer Limited (C5L) as a sub-
contractor to design and construct certain works, The sub-contract for the project involved both
activities the Act applies to {construction operations) and activities exempt from the Act (non-
construction operations). The contract was compliant with the Act,

In February 2019 C5L issued a payment application which treated payments relating to construction
operations and non-construction operations as distinct elements. MW's responding payment notice
assimilated the operations and assessed the overall amount due according to one payment scheme as
per the contract. C5L brought the dispute challenging the validity of MW's payment notice, based on the
claim that the notice failed to identify {a) the amount due in respect of construction operations as
opposed to non-construction operations, and {b) on what basls that amount had been calculated.

C5Ll's claim failed. The court held that where a contract is Act compliant and sets out one payment regime
for bath construction and non-construction operations, there will be no need for an applicant to specify
what amount was claimed in respect of construction operations.

25 www, buildingdisputestribunal co.nz
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L} ]

Although parties are bound by the Act when forming a contract insafar as it iInvolves construction
operations, this does not preclude them from farming a contract setting out ane Act compliant payment
scheme which applies to construction and non-construction operations. In such a case, any payment
notice consistent with the terms of the contract would be valid.

In this case, the partles had decided payment terms which could apply equally to all aperations In a
contract that was Act compliant, The court distinguishes an this basis the sarlier case of Severfield (UK) Lrd
v Duo Felguera UK Lrd (2015). In that case, the contract was not compliant with the Act. Accordingly, it was
necessary to distinguish between construction operations and non-construction operation, seeing as the
Act implies a compliant payment regime for construction operations but does not have the reach to do
so for activities exempt from the Act, The parties then were obligated to operate separate payment
regimes for the separate categories.

In a similar line of thinking, the right of adjudication which the Act sets out only applies to construction
operations. Therefore, for a hybrid contract where some operations may be exempt from the Act, partles
should expresshy include a right to refer disputes to adjudication in their contract, This precaution
prevents future complexities arising where only parts of the contract are available for adjudication.

Conclusion

A hybrid contract involving a combination of construction and non-construction operaticns that is not
compliant with the Act risks giving rise to separate payment regimes. Therefore, parties to hybrid
construction contracts are best advised to ensure their contract is Act compliant and sets out ane
uniform scheme for all operations. Failing to do so may result in dispute over how payment schemes
should operate for those activities bound by the Act. separately from those that are exempt from the Act,

Further, it is important that parties include an express right of adjudication in construction contracts
order to avoid facing parallel dispute resolution procedures,
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THE BUILDER'S RIGHT TO FIX

Introduction

When a dispute over defective building work turns
ugly, the owner is sometimes tempted to refuse
the builder the opportunity of returning to rectify
the defects. There are risks in this course, This
Update considers a recant NSW Supreme Court
decision on the topic.”

If an awner engages a new builder to carry out
rectification work, the new builder will be cautious
oh at least three accounts:

+ The new builder will be concerned that the
old builder was incompetent, and therefore
be cautious as to work that has been covered
over. The caution might extend to requiring
destructive testing, or to rebuilding work that
was perhaps adequate in the first Instance.

27

By Tom Grace

= The new builder may also have concerns as
to whether the owner is applyving an exacting
standard to the work, and whether they also
will fail to measure up,

« The third vexed issue is that of warranty:
which of the builders will be liable if a defect
later emerges in the construction?

Anecdotal evidence indicates it is not unusual for
the new builder to charge arcund 30% above the
cost the first builder says it would have incurred in
rectifying and completing the work.

In general, owners should be very cautious when
considering excluding the builder from the
opportunity of rectifying defective wark.

Recently, the New South Wales Supreme Courn
agaln looked at this issue.

warw_buildingdisputestribunal.oo.nz



The background story

An apartment block was completed at Ettalong by
the Builder in late 2013, The Owners Corporation
{"the Owners") noticed defects in February 2004
and engaged a licensed builder to inspect and
report. In Movemnber 2014 a complaint was lodged
with the N5W Department of Fair Trading.

In late January 2015, a subcontractor of the Builder
began remedial work at the cost of the Builder,
with the stated goal of completing all the remedial
work by May 2015, In March 2015, the site was
inspected, and 30 remaining defects were
identified. On a further inspection in May 2015, it
wias found that 19 of the 30 items had not been
rectified,

The subcontractor performing the remedial work
continued but when another inspection accurred
In August 2015, even more defects were found,
including that the ceiling spaces were not
compliant with fire safety requirements.

The Owners gave the Builder a deadline of 18
August 20715 for a response, explaining how the
rest of the defects would be fiked. The deadline
expired without a response. On 1% August 2015,
the Qwners engaged lawyers. On 20 August 2015,
the Builder wrote saying it was “organising for the
aefects to be rectified”. By then, the Owners had
decided to exclude the Builder from the site.

Litigation commences

The dispute then entered litigation, with both
parties engaging legal teams. Approximately 2
years after proceedings were commenced, on the
first day of trial in Court, the Judge decided to refer
the dispute to an expert determination, reserving
the Issue of legal costs for a later time,

Both the Owners and the Builder brought evidence
from independent expert consultants to the expert
determination, A conclave of the consultants
resulted in the Owners reducing their claim to
51.442 million. The Builder's consultant conceded
defects 1o the value of 5318k, The expert preferred
the Dwners’ evidence and awarded the Owners
51.282 million.

The anly issue left for the Court was whether the
Owners should get their legal costs paid by the

wiww.buildingdisputestribunal.co.nz

BuibdLaw | Oct 2019

Builder. The Builder said it should not have to pay
legal costs because it had been continuing to offer
to come back and rectify the wark, but the Gwners
had refused it access to the site. The Owners said
the Builder had been too slow and unwilling 1o
rectify all of the defects,

The legal principles

In reaching its decision, the Court set out the
foliowing legal principles that are to be applied in
these situations:

= the overarching principle is that an owner is
not entitled to recover losses attributable to
its own unreasonable conduct;

«in cases involving building contracts, the
owner is required to give the builder an
opportunity to minimise any damages the
builder must pay by rectifying the defects,
except where its refusal to give the builder
that opportunity is reasonable or where the
builder has repudiated the contract by
refusing 1o conduct any repairs;

« the question of what is reasonable depends
on all the circumstances of the particular case
- one relevant factor is what attempts the
builder has made to repair the defects in the
past and whether, in the light of the bullders
conduct, the owner has reasonably lost
confidence in the willingness and ability of
the builder to do the work;

=it Is for the builder to prove that the owner
has acted unreasonably - it is not for the
owner 1o prove that it acted reasonably; and

+once & builder puts inissue the
reasonableness of the owner's canduct, all
circumstances relevant to an objective
assessment of the owner's position become
examinable,

In relation to this last point, the owner is not
limited to reliance on facts or circumstances
known at the time. The owner may also rely on
facts which come to its attention afterwards that
shed light on the builder’s conduct at the time,

28



BulldLaw | Ocr 2019
Conduct and decision

In the saga that unfolded after the Builder was
excluded from the site, the Builder's lawyers taok
an aggressive approach when writing to the
Owners lawyers. In their letters they used phrases
such as “blatant and false assertion as fo the
schedule of defective works” and described the
claims as “appear ta be a bogus claim”,

The Judge accepted the Qwners had lost
confidence in the Builder. The Judge said that
Builder had not, since their exclusion from the site,
propased a “workable scope of works”, The Judge
criticised the hyperbolic language used by the
Builder's lawyers describing it as “unnecessarify
aggressive”. The Judge noted the eventual proposal
by the builder fell well short of work found by the
expert to be required,

Ultimately, the Judge found that the Owners had
not acted unreasonably in deciding to have the
rectification works performed by another party.
On that basis, the Owners were awarded their
COsts.

Conclusion

The averarching principle that the builder has the

ABOUT THE AUTHOR
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right to rectify its own defective work remains
unchallenged, even though in this instance the
builder lost that right,

The owner must be shown by the builder to have
acted unreasonably in making the dedision to
engage a new bullder.

The builder's effarts to rectify are a relevant
consideration as Is whether the owner has
reasonably lost confidence in the willingness and
ability of the builder,

Courts continue to frovn upon lawyers who adopt
an unnecessarily aggressive approach. Al letters
written by lawyers should be viewed through the
prism of the judge eventually presiding over a trial,
even though all parties fervently hope to avoid the
possibility. An early letter describing an ultimately
successful claim as "bogus” or "frivolous” would no
daubit be cause for regret.

End Notes

[1] The Owners - Strata Plan 89047 v Galyan Pry Ld
[2019] NSWSC 619

Tom Grace
Partner
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TARGET COST CONTRACTS - THE
DEVIL'S IN THE DETAIL

By Brad Woodroffe and Stephen Fitzpatrick

A recent TCC decision illustrates the importance of
paying close attention to the detailed mechanics of
targel cost contracts. In this case, a small amendment
to include contractor “defawit” in the definition of
Disallowed Cost resulfed in over £13min deductions
being made by the employer on account of delays and
inefficient working alleged against the controctor. The
caurt upheld such an interpretation despire
darguments by the contractor that It wauld deprive the
contract of its commercial rationale as a torget cost
contract.

Target Cost contracts in brief

Target Frice contracts are a farm of cost
reimbursable contract under which the contractor
i5 paid the “Total Cost”it incurs in carrying out the
works plus a fee, subject to a"Target Cost” agreed
by the parties at the beginning of the project. Upon
completion, the parties ascertain whether savings
were made and the proaject delivered for less than
the Target Cost; ar whether costs overran and the
cost of dellvery was above the Target Cost. Any
saving or overrun is then allocated according to a
predetermined formula commanly known as a
“painfgain share” mechanism. If the costs of the
project excead the Target Cost the excess, or "pain’,
is allocated between the employer and the
contractor, and if the project comes in under cost
then the “gain”is allocated. The philosophy behind
such contracts is to actively encourage both parties
ta work together to manage the costs of the works.

MNetwork Rail Infrastructure Ltd v ABC
Electrification Ltd

Metwork Rail contracted ABC under an amended
ICE Target Cost Contract (15t Edition, 2006) to
undertake works on the West Coast Mainline, ABC
delayed in completing the works and overran the
completion date significantly, a fact that was not
disputed. What was disputed was whether the
additional cost of this delay should be included in
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the Total Cost calculation under the contract.

Clause 1{1)(x) of the Contract stated: "Total cost
means all cost fexcluding Disalfowed Cost and items
covered by the Fee) incurred by the Cantractar for the
carrying out of the Works...”

Clause 10171l defined Disallowed Cost as “any
cost due to negligence or default on the part of the
Contractor in his compliance with any of his
obiigations under the Contrac! and/or due to any
negligence or default on the part of the
Contractor's employees, agents, sub-Contractors
or suppliers in their compliance with any of their
respective obligations under their contracts with
the Contractor.” The warding in bold shows
Metwork Rail's own amendments from the standard
ICE form.

Metwork Rail commenced Part 8 proceadings
seeking declarations as to the interpretation of the
above provisions, Network Rall argued that the
significant delay to the works amounted to a
"defouir” of ABC obligations under the contract,
and therefore any costs associated with this delay
could not be added to the Total Cost and should be
borne by ABC alone. ABC argued that “defoufr™
should be interpreted to mean only a wilful or
deliberate failure to comply with ABCs abligations,

The TCC found in favour of Metwork Rail and
applied the natural and ordinary meaning of the
word “default’ being a fallure to fulfil a legal
requirement or obligation. Thers was no
justification for importing any element of wilfulness
or intentionality, Such an interpretation was said by
ABC to negate the pain/gain share mechanism
inherent in the target cost philosophy of the
contract, given that it would allow Network Rail to
escape all risk of increased costs resulting from a
failure to carry out the works in an economic and
efficlent manner. Howewver, such observations were
not able to gvercome the clear amendments made
to the Disallowed Cost definition.
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Conclusion and implications

What is interesting about this case is less the
verdict, which on one view I unsurprising, and
mare the impact that a small change in the
drafting of a target cost contract can have on the
financial outcome for the parties. The standard
Target Cost ICE Conditions of Contract (now known
as the ICC Conditions of Contract) do not include
“default” by the contractor within the definition of

Disallowed Cost, although negligence is referred 1o,

It is also interesting to note the Target Cost editions
of the NEC and IChemE forms of contract Hkawise
make no mention of ‘default” (or, indeed,
negligence) in calculating Disallowed Cost.

Had the standard ICE Conditions been retained on
this project, Mational Rail would have been
required to prove negligence on the part of ABC
before the costs of delay and inefficient working
could be excluded as Disallowed Cost. By including
the reference to “default’, Mational Rail was able to
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rely simply on the fact of delay by ABC as justifying
the exclusion of costs. Such delays may not have
been within ABC's control, something which ABC
felt undermined the whole target cost philosophy
of the contract.

Target cost contracts are intended to be a way 1o
share risk between parties, but the amendments
miade by Netwaork Rall in this case lllustrate the
potential for small amendments to dramatically
shift the balance of risk from one party to the other.
Parties considering entering into target cost
contracts should not assurme any particular form of
target cost logic will apply. This decision shows that
the precise waording used in the mechanics of a
target cost contract will be given effect even if It
deprives the contract of much of its target cost
rationale,
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THE LEGAL MINEFIELD OF WRONGFUL

SUSPENSION

By Janine Stewart

When payment claims are not paid or other issues arise on site, many contractors consicer
suspending works, particularly when resources could be reallocated to more profitable projects.
But the financial consequences and reputational damage of wrongful suspension can be costly,
and contractors should take care if considering the suspension of works for nen-payment.

When can a contractor validly suspend a construction contract? The issue is not always

straightforward.

Non-payment

Section 244 of the Construction Contracts Act 2002
[CCA) allows a contractor ta suspend work for non-
payment of an unanswered payment claim, a
payment schedule or an adjudicator’s
determination,

The contractor must first serve a notice of intention
to suspend works in accordance with the CCA. The
defaulting party then has five working days to pay
the outstanding amount.

A contractor properly exercising its right to
suspend will not be in breach of the construction
contract and will be entitled to an extension of
time to complete the contract works.

This is a powerful tool at the contractor's disposal
to sanction non-payment, But what happens when
the builder uses it incorrectly?

Wrongful suspension

If a contractor wrongfully suspends works, it will be
in breach and, depending on the circumstances,
will have repudiated the contraci.

When faced with repudiatory conducr, it is
comman ground that an innocent party has an
election to terminate or affirm the contract and will
be entitled to damages,

This means a contractor wrongfully suspending

waorks Is risking a substantial damages claim. It
would include losses resulting from a delay in
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finding a replacement contractor, and any
difference between the replacement and original
contractor's price to do the work.

Where there is a clear case of an unpald,
unanswered valid payment claim, or scheduled
amount in a valld payment schedule responding to
a valid payment claim, the right to suspend is
unambiguous.

& grey area arises when the validity of a payment
claim andfor schedule is at issuse, and the
contractor acts in a manner which might otherwise
be considered abandanment but is open to
interpretation.

If the principal exercises its perceived right to
terminate, it also faces the risk of wrongful
termination and damages.

Repudiation

There are some stralghtforward examples of what
conduct amounts to repudiation in the
construction context.

These include:

+ an absolute refusal to carry out work that is
clearly within the scope of the construction
contract;

« abandonment of the site before work is
complete;

« & principal employing other contractors to
do the same work; and

« & principal failing to give the contractor
access to the site,
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A commaon guestion, however, is where wrongful
suspension fits on the scale, The answer is not
stralghtforward.

When does wrongful suspension amount to
repudiation?

The abjective intention of a contractor purporting
to suspend works needs to be considered,

The question is whether thers is an unequivocal
Indication that the contractor would not take any
further steps to perform its obligations under the
contract,

Wrongful suspension and repudiation have not
been examined in detail by the New Zealand
courts; however, the English High Court has
considerad this point.

In Mayhaven Healthcare Limited v Bothma (trading
a5 DAB Builders) the court found a wrongful
suspension would not automatically constitute
repudiation.

In that case, disputes arose between the parties
and were referrad to adjudication. The adjudication
decision directed Mayhaven to pay DAB a sum of
money. DAB contented Mayhaven failed to pay,
and on that basis suspended work.

It transpired Mayhaven had, in fact, paid. s
solicitor notified DAB that the suspension was
wrongful and constituted a repudiatory breach,
bringing the contract to an end.

The court found a contractor relying on an express
provision of the contract (in that case, to suspend
performance of works) is not, by thart fact alone, to
be treated as having repudiated its contractual
obligations if it turns out to be mistaken about its
rights.

That is only one factor and the suspension must be
viewed in the light of all the facts and
circumstances of the case,

The court considered the fact that DAB made a
genulne mistake, and had in a letter to Mayhaven
expressed a willingness to complete the work if
payment wene made,

35

It is easy to foresee a similar situation in New
Zealand where a contractor purports to suspend
wiorks on the basis that an (invalid) payment clalim
has not been paid and/or answered by a compliant
payment schedule.

Based on Mayhaven v DAB, this will not
automatically maan the contractor has repudiated
the contract because it is not necessarily an
unaquivocal statement that the contractar does
not intend to perform its contractual abligations,

All the circumstances will be considered.,

But without the clear intention to complete weork if
payment were made, we question whether the
Mew Zealand courts would, o should, be
sympathetic to such a mistake, given the potential
serious costs consequences to the principal of a
wrongful suspension.

If @ party persists in adopting a position at odds
with its contractual rights, that conduct may
amount to a repudiation

While warks are suspended, a contractor must
rermalh able to recommence If payment ks made or
any mistake about its contractual rights is
corrected,

If it can be shown the contractor has permanently
reallocated its resources ta anather project, such
that those resources cannot be pulled from the
new project, then this will likely be considerad
abandonment of site and a repudiatory breach.

Hence it can be said that actions speak louder than
wiods,

What should a principal do when a contractor
wrongfully suspends works?

It is not safe to assume a wrongful suspension will
always amount to repudiation, thereby entitling
the principal to terminate the contract,

As Identified in Mayhaven v DAB, such a conclusion
is not straightforwand and there is risk fora
principal in adopting that position.

If it purports to treat the contract as repudiated
because of a wrongful suspension that is not. in
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fact, repudiatory, the principal will itself have
committed wrongful termination.

In Mayhaven v DAR, DAB' solicitors and the
contract administrator knew the “outstanding”
sums had been pald before DAB suspended works,
but did not inform DAB of its mistake,

The suspension and ensuing dispute {and
associated costs) could have been avolded had
DAE been informed of its mistake.

When faced with a situation where a contractor
has improperly suspended works, it would be wise
for a principal to consider notifying the contractor
of its mistake and allowing it a reasonable
opportuRity to recommence works,

If the contractor does not rectify its mistake after
an authoritative exposition of its contractual
obligations and rights, its conduct may well
amaount to repudiation,

The termination process under NZ5S 3910:2013
provides a further opportunity for the principal to
sel oul the issue and for tha contractor 1o ascertain
whether it has mada a mistake in suspending
works.
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S0, contractors are advised to proceed cautiously
when considering suspending works for non-
payment.

If it is found the claimed amounts are not due or
the notice provisions in the CCA have not been
complied with, the suspension will be wrongful
and may amount to repudiation of the
construction contract,

But when a wrongful suspension amounts to
repudiation Is not always clear-cut, and the courts
will consider all the circumstances of the case.

A principal should, likewise, be cautious when
taking steps to terminate a contract on the basis of
a contractor's wrongful suspension,

It would be safer to notify the contractor of its error
and allow it a reasonable time to rectify its mistake.

In our current climate, where both contractors and
principals are under considerable time and cost
pressure, legal and contractual compliance are not
always front of mind.

We may see these issues tested in times to come,

Janine Stewart
Partner - Construction

Janine is a specialist construction, property
and projects lawyer who acts on the full
spectrum of construction projects and
property disputes.
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