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FROM THE 
EDITOR 
Welcome to the Twenty Third issue of Build Law® 

in which we draw on the experience and expertise of leading 
experts to bring you commentary, articles and reviews on 
topical matters relating to construction law. 

In this issue we feature construction professionals with two 
articles highlighting the risks associated with providing 
professional services and the standards society expects. and the 
law demands, of professionals, and a further article highlighting 
the importance of selecting, instructing and supervising expert 
witnesses. The articles are timely as design, engineering and 
quantity surveying services will be captured by the 
Construction Contracts Act 2002 in relation to contracts entered 
into from 1 September 2016. 

We also look at circumstances in which parties will be 
prevented from referring the 'same or substantially the same' 
dispute to adjudication; payments made pursuant to a direct 
deed may be deemed voidable; retentions under the spotlight 
in the UI<; recent developments in exclusion and limitation 
clauses in construction contracts; and more. 

I wish to take this opportunity to thank all our contributors. We 
are most grateful for the support we receive from dispute 
resolution professionals, law firms, and publishers, locally and 
overseas, that allows us to share with you papers and articles of 
a world class standard, and to bring you a broad perspective on 
evolving trends in the delivery and practice of domestic and 
international dispute resolution and construction law. 

Contributions of articles, papers and commentary for future 
issues of Buildlaw® are always welcome. I do hope you find 
this issue interesting and useful. Please feel free to distribute 
Build Law® to your friends and colleagues - they are most 
welcome to contact us if they wish to receive our publications 
directly. 

-Editor and Director NZDRC 
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Buildlaw: In Brief 
The construction sector is in good 
shape with $1.6 billion of new construction 
work consented in December 2016 comprised 
of $1.0 billion of residential work and $555 
million of non-residential work 

Statistics New Zealand report the total value of 
all building consents {including alterations and 
additions) totalled $16.4 billion for the 12 
months to 31 December 2015 - up $1.8 billion 
from 2014. The value of residential buildings 
was $10.5 billion - up $998 million {10°/o) 
and the value of non-residential buildings was 
$5.9 billion - up $814 million {16°/o). The 
largest increase was in building consents for 
education buildings which were valued at $1.1 
billion - up 58 percent from 2014. 

For the first time on record, the value of non­ 
residential building consents in Canterbury 
was higher than in Auckland. 

A total of 27,132 new dwellings were 
consented in the 2015 year- up 9.8 percent 
from 2014 and the highest since 2004 when 
31,423 new dwellings were consented. The 
2015 total comprised 10,038 houses {up 
3.7°/o), 3,656 townhouses/flats/units {up 34°/o), 
2,539 apartments {up 48°/o) and 1,899 
retirement village units 

Just when you'd hope it couldn't get 
any worse, more grief for Cantabrians 
as Stonewood Homes Ltd and Stonewood New 
Zealand Ltd were placed into receivership 
owing about $15 million to unsecured 
creditors partway through building 100 plus 
homes. Notwithstanding the strong position of 
the industry, l<ordaMentha was appointed as 
the receiver of both companies - Stonewood 
New Zealand is the master franchisor for 
Stonewood Homes in New Zealand and one of 
the largest home building companies in the 
region. It has since been reported that adult 
entertainment and property investors, John 
and Michael Chow, have joined forces with 
corporate finance specialist, Clint Webber, to 
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buy the troubled national franchisor's business 
and the Christchurch franchisee from the 
receivers for an undisclosed sum. It is reported 
that the receiverships will not affect any of the 
other independently owned Stonewood 
franchises. 

No doubt this will be a nightmare time for the 
Stonewood Homes customers affected by the 
failure who have paid deposits and progress 
payments on their unfinished homes, for the 
Registered Master Builders Federation as it 
deals with a multitude of claims under its 
Master Build Guarantee scheme, and for the 
unsecured contractors and suppliers who once 
again will be the major losers in the failure of a 
substantial but undercapitalised building 
company. 

Once again these receiverships highlight the 
need for contractors and suppliers alike to 
ensure they are paid promptly and not to 
extend credit {albeit not intentionally) to 
building companies and employers who can't 
or won't meet their payment obligations. At the 
first sign of non-payment, contractors should 
immediately exercise their rights and 
entitlements under the Construction Contracts 
Act 2002 to suspend works and to initiate an 
adjudication proceeding for recovery of the 
unpaid amount{s). Promises of payment seldom 
eventuate as debt increases! 

Torchlight Fund No. 1 LP (in rec} v 
Johnson [2015] NZHC 25 provides a 
recent statement of the application of the law 
on penalties following the UK Supreme Court 
decision in two conjoined appeals: Cavendish 
and ParkingEye {see BuildLaw Issue 22). Two 
issues arose, namely whether the penalty 
doctrine was engaged by the 'late fee' clause 
and, whether the clause was a penalty rather 
than a genuine pre-estimate of loss. 

While the Court acknowledged the freedom to 
contract, it found the clause was a penalty and 
unenforceable because it was collateral to the 
breach and therefore an obligation arising 
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secondary from the obligation to repay. 
Furthermore, the amount was disproportionate 
to any conceivable loss flowing from the 
breach. 

It should be noted that the matter involved the 
application of the law of New South Wales, 
rather than the law of New Zealand, and that 
the judgment is under appeal. For further 
reading see Resolution® Issue Eight. 

Auckland Council and James Hardie 
have appealed against the September 
2015 decision of Keane J in a Leaky 
building claim that 15 unit owners from 
Oteha Valley Estate, an 18-unit residential 
complex at John Jennings Drive, Albany, were 
able to pursue a multi-unit complex claim by 
joining claims made by two of the unit owners 
within the 10-year limit of the building being 
completed. 

The code compliance certificate for the 
complex was issued on May 3, 2000 but the 
multi-unit complex claim was filed on 
November 9, 2012. A further complication was 
that the two unit owners who claimed within 
the 10-year limitation period withdrew their 
claims on the advice of MBIE to join the multi­ 
unit complex claim. 

Justice Keane held that the date the earlier of 
the two individual claims was brought should 
be considered the date the multi-unit complex 
claim was brought for limitation purposes. He 
said the wording of the Weathertight Homes 
Resolution Services Act 2006 deemed the new, 
multi-unit complex claim to have been brought 
on the date on which the earlier withdrawn, 
individual claim was commenced. 

Counsel for Auckland Council, Stephen Price, 
argued the wording of section 37 of the Act 
showed any claim must have been brought by 
the 10th anniversary of the code compliance 
certificate being issued, and nothing in other 
sections can be read as damaging that. Mr Price 
submitted the Act was not about granting 
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paramountcy of money recovery, rather it was 
about making the claims process efficient. 

Tim Rainey, counsel for the body corporate, 
argued that if an existing individual claimant 
joined a new claim, the filing date for the 
existing claim applied to the new claim. 

The Court of Appeal has reserved its decision. 

Contractor in US held Liable to 
complete Last phase of roading 
contract at original price 9 years after 
the work commenced. A contractor has 
learnt a salutary lesson after being found liable 
by the Tennessee Appeals Court for providing 
the top coat of asphalt paving to a subdivision 
developer at the price quoted when the base 
and binder coat was installed nine years earlier. 

The contractor provided a lump sum quote of 
$46,000 in 2003 to a subdivision developer for 
a 6" base, 2" binder, and 1-1/2" top coat. The 
base and binder coat were installed in 2003, 
and the contractor claimed and was paid 
$37,200, leaving an unpaid balance of $8,800. 
Nine years later the developer asked the 
contractor to complete the works for the 
balance of the contract price. The contractor 
refused saying its price in 2012 would be 
$38,000 for that work, not $8,800. 

The subdivision developer then sued the 
contractor for the increased cost to complete 
the works. The contractor argued first, that 
there had been two contracts and only one was 
accepted, and second, in the alternative, that 
the developer had waited too long to invoke 
the remaining contract obligations relying on 
the equitable defence of laches. However, the 
court didn't accept either argument. It noted 
that the contractor had prepared the original 
contract which consisted of a single description 
of work for a single price, even though both 
parties understood that the work would be 
done in two phases, and no time was fixed for 
completion of the second phase. The court held 
the language of the contract was clear and 
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Buildlaw: In Brief 
unambiguous. 

The court was clearly of the view that the 
contractor could have taken steps to protect 
itself, had it elected to do so viz. placing a time 
limit on the price for the top coat, or a time 
limit on when the second phase of work was to 
be done, or the right to terminate if the 
developer failed to ask for the remaining work 
to be done in a reasonable period of time. 

You can be sure the contractor has amended its 
terms and conditions to prevent being caught 
having to perform contractual obligations in 
the future at such time as the cost of 
performance has increased substantially 
beyond the cost when quoted! {Avery Place, 
LLC v. Highways, Inc., 2015 Tenn. App. LEXIS 
957 {Dec. 7, 2015}. 

Unforeseen ground conditions were the 
subject of the recent TCC decision in Van Oord 
UI< Ltd & Anor v Allseas UI< Ltd [2015] EWHC 
307 4 {TCC} {See article titled 'An Expert Horror 
Story in this issue}. 

Among other things, the judgment dealt with 
the necessary elements to allow claims by 
contractors for additional costs caused by a 
change in the work undertaken due to 
'unforeseen ground conditions'. The claim was 
unsuccessful in any event because of breach of 
notice provisions, but the judge confirmed the 
following broad principles: 

• contractors cannot limit their 
expectations of the ground conditions to 
those set out in any tender documents. It 
is to be expected that contractors will 
know that they only provide a snapshot of 
those precise locations and that 
conditions are bound to vary across any 
sizable site; 

• ground conditions experienced must 
be proved to be different from those in 
the contract documents {here there were 
no 'reliable' contract documents that the 
contractor could point to in order to 
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establish what the conditions it expected 
to encounter were}; 

• the ground conditions experienced 
could not have been foreseen by an 
experienced contractor {here there were 
various depths of peat, which in fact it was 
determined was exactly what the 
contractor had foreseen and indeed 
expected}; and 

• the different conditions must 
substantially affect the scope of works 
and/or the contract price {here the 
contractor had not proved that its price 
and scope of work was based on a 
particular method of work and therefore 
the additional costs/time of using a 
different method could not be 
established}. 

The Latest fashion accessory for the 
industry looks more like something out of a 
sci-fi movie. The Daqri Smart Helmet is 
designed for industrial environments to assist 
workers with their everyday tasks by giving 
them access to extra information through 
augmented reality. 

The Daqri Smart Helmet has a series of 
integrated cameras - including thermal, 360° 
and depth-sensing cameras - which when 
paired with the integrated computer systems 
could give on-site workers access to thermal 
vision, site plans and design specs all without 
having to stop work. The Smart Helmet also 
allows someone on site to work directly with 
specialists based on the other side of the 
country {or the planet} by beaming live video 
and audio to them - essentially letting a 
specialist remotely visit site and give real-time 
advice all without having to leave the comfort 
of their office. 

With a multitude of potential applications 
these helmets may be a blessing, but with a 
price tag ranging from $5,000 to $15,000 USD 
each they may not be seen on sites in New 
Zealand for a little while yet ... 
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MEDIA RELEASE 
9 March 2016 

Leaky home support e><tended 
The passage of changes to the Weathertight Homes Resolution Services 
Act this evening is about ensuring assistance is available for families 
affected by leaky homes who otherwise would have been unfairly 
excluded. Building and Housing Minister Dr Nick Smith says. 

"Three changes have been made to the existing legislation. The first 
change extends the definition of the 'built' date to align with a 2014 
Supreme Court decision. The High Court and Court of Appeal had 
previously ruled that the 'built' date was the date of the last building inspection, but the 
Supreme Court determined it was when the code compliance certificate was issued, a date which 
in some cases is many months, and sometimes years later. This affects who is eligible for 
assistance, given the 10-year limitation on claims. The change will enable about 70 homeowners 
previously deemed ineligible to be able to pursue their claim without the expense of 
individually taking each case through the courts," Dr Smith says. 

"The second change relates to the expiry of the Financial Assistance Package, which is due to 
occur on 23 July 2016. It is possible that by this date, some claims may still not have reached the 
'notice to proceed' stage, which is the critical point of the claim process. This change means 
homeowners who are actively progressing claims in the system as of 23 July 2016 will be able to 
continue to do so, rather than have the expiry date arbitrarily prevent a claim from proceeding 
where good progress is being made." 

"The third change will remove any doubt about the validity of the eligibility criteria for access to 
the Financial Assistance Package. Two of the criteria - 18 and 1C - are presently located in the 
Gazette notice by regulation, which the High Court has raised concerns about. The change means 
they are moved into the Act to provide a greater deal of legal certainty so that their validity 
cannot be questioned. Previous decisions made on the basis of these two criteria will be 
validated." 

"In the five years this scheme has operated it has helped over 1450 homeowners repair or start 
repairing their leaky homes and eased the cost of the burden of repairs for owners. The changes 
passed today are sensible refinements to the Act." 

Further information on the changes and eligibility for the Financial Assistance Package can be 
found at the Ministry of Business, Innovation and Employment's website at: 
www.building.govt.nz/faq 
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AN EXPERT HORR( 
VAN OORD UK Limited and SICIM Roadbridge Limit 

In the recent case of Van Oord UI< Limited and SICIM Road bridge Limited 
v Allseas UI< Limited [2015] EWHC 307 4 (TCC), the English Technology 
and Construction Court issued a judgment, in which it was wholly 
damning of one side's quantum expert, The judgment is a wake-up call 
for disputes Lawyers as to the importance of selecting, instructing and 
supervising expert witnesses, and the need to stress-test their reports 
before submission. 

The facts 

The case concerned the laying of a thirty-inch 
gas export pipeline relating to the Shetland Gas 
Project in Scotland (the Project). When 
complete, the Project will process gas from the 
Laggan and Tormore fields located 125km 
northwest of the Shetland Islands. 

The Project Owner is Total E&P UK Limited 
(Total). Total engaged Allseas UK Limited (AUK) 
as Main Contractor to carry out all onshore and 
offshore works including the laying of a 
pipeline to take the gas from the northwest 
coast round to Friths Voe on the eastern coast. 
AUi< engaged Van Oard, and SICIM Roadbridge 
(collectively, OSR) to perform a range of 
construction and engineering services 
including flooding, cleaning, gauging and 
testing of the pipelines and other offshore 
works. 

The Project fell into delay and OSR 
made claims against AUi< for: 

• Disruption and prolongation costs 
arising from unforeseen ground 
conditions; 

• Disruption and prolongation costs 
arising out of an alleged failure by AUK to 
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obtain permission for temporary crossings; 
and 

• Additional supervision costs resulting 
from an alleged delay by AUK in supplying 
the 55 tonne beach valve and cabin. 

OSR's quantum expert valued OSR's claims at 
GBP10 million. 

The Court's views on the expert 
reports 

In considering OSR's quantum expert's evidence 
Mr Justice Coulson did not hold back in his 
criticism. 

Coulson J stated: 

II 
[the expert's] abrupt departure from the 

witness box at a short break for the 
transcribers, never to return, was an 
indication of the stress he was under. But I 
regret to say that I came to the conclusi°ii 
that his evidence was entirely worthless 
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)R STORY C L I F F O R D 

C H A N C E 

ed v Allseas UK Limited 12015] EWHC3074 (TCC) 

The Court then gave the following 
twelve reasons for this view: 

1. The expert took OSR's pleading at face 
value without checking the underlying 
documents; 

2. He only looked at OS R's witness evidence; 

3. He refused to value the claims on any 
other basis or subject to any other assumptions 
than those propounded by OSR; 

4. Actual costs incurred by OSR were 
disregarded in favour of made-up or calculated 
rates; 

5. The expert made fundamental errors and 
did not critically analyse the Claimants' claims 
- and he was therefore forced to make 
multiple concessions under cross-examination: 

6. The expert admitted under cross­ 
examination that he was unhappy with his 
reports; 

7. The expert admitted under cross­ 
examination that his reports were confusing 
and, in one instance, misleading; 

8. He had not read in detail, or at all, 
documents appended to his report; 

9. The expert made assertions that, on cross­ 
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examination, turned out to be based purely on 
the subjective views of OSR- and such 
assertions had been used to "plug the gaps in 
OSR's evidence"; 

10. He did not prepare documents that he 
claimed to have prepared many of which 
contained errors; 

11. Rather than checking OSR's claims, he 
"preferred to recite what others had told him"; 
and 

12. The expert had not cross-referred the 
value of line items in his report with fair and 
reasonable rates. On the contrary, "he seemed 
almost proud that he had not embarked on that 
exercise". 

In sum, OSR's quantum expert's testimony 
made 11a mockery of the oath which Mr Lester 
had taken at the outset of his evidence". Even 
OSR's own QC accepted that its expert fell 
far below the required standards expected of 
an independent expert. 

To make matters worse, by contrast AUl<'s 
expert was found by the judge to be "an 
independent and clear expert witness". 

As a result of the unreliability of the Claimants' 
expert, the Court could therefore only 
reasonably rely on AUl<'s expert- who had 
valued a number of line items at zero. 

Commentary 

It takes an extreme case such as this to drive 
home the danger in putting forward an expert 
who is not only obviously partial but who has 
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AN EXPERT HORROR STORY: 
SICIM ROADBRIDGE LIMITED 
EWHC 3074 (TCC} 
CONT. 

also failed to follow proper process and 
procedure in writing the expert report. 

Under cross-examination a good opponent will 
easily discredit such a report (and the expert 
witness) beyond redemption. It is doubtful 
whether the expert in this case will ever be 
able to appear as a credible expert witness 
again. 

Other recent examples of experts who have 
come undone on the stand include the 
Claimants' valuation expert in the Yukos case 
where the Tribunal noted that "[the expert] had 
been influenced by his own pre-determined 
notions as to what would be an appropriate 
result. Similarly, the Tribunal can put Little 
stock in Claimants' calculations based on the 
comparable transactions method, since both 
Parties agree that, in fact, there were no 
comparable transactions, and thus no basis 
that would allow a useful comparison". 

But the fault cannot be Laid solely at the 
expert's door. The Legal team responsible for 
co-ordinating with the expert has a duty to 
both its client and the court or arbitral tribunal 
to ensure the independence and integrity of 
the expert witness. This may include managing 
a client that puts pressure on the expert to 
exaggerate or be selective. 

The criticisms made by Mr Justice Coulson 
should be easy to avoid through the 
establishment of standard working protocols. A 
Legal team experienced in working with expert 
witnesses should be well versed in how to test 
the credibility of an expert's findings and to 
test the ability of their reports to stand up 
under aggressive cross-examination. 

VAN OORD UK LIMITED AND 
V ALLSEAS UK LIMITED 120151 

Depending on the forum, there maybe rules or 
guidelines in place that should also be 
consulted - by the expert and the Legal team. 
For the courts of England and Wales, in 
addition to the procedural guidance in Section 
13 of the TCC Court Guide, Civil Procedure Rule 
35 and its associated Practice Direction set out 
the duties of expert witnesses and provide 
directions on the approach to expert evidence 
in general. The equivalent in Australia is the 
Federal Court's Practice Note CM7. 

In international arbitration, the rules of most of 
the major arbitral institutions tend to Limit 
directions on expert witnesses to the 
procedure for use and appointment of experts, 
rather than setting out duties and more 
substantive guidance on how reports should be 
presented. However, there are professional 
guidelines for expert witnesses in international 
arbitration, such as the Chartered Institute for 
Arbitrators' Protocol for the Use of Party­ 
Appointed Expert Witnesses in International 
Arbitration. The IBA Guidelines on Party 
Representation in International Arbitration also 
contains guidance on ethical practice relating 
to use of expert witnesses. 

Finally, the experts' own supervisory bodies, 
such as the RICS, also provide practice notes 
and guidelines to ensure expert witnesses 
meet the standards required of them. With all 
of this Literature in mind, it is surprising that 
cross-examination disasters, such as in this 
case, continue to occur. 

This article has been provided courtesy of Clifford Chance, a Leading international Law firm. For 
more information and contact details please see the original version of the article available at 
www.cLiffordchance.com 
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aw- 
THE "SAME OR 
SUBSTANTIALLY THE 
SAME" DISPUTE: 
FURTHER COURT OF APPEAL GUIDANCE 

w 

A Court of Appeal decision issued earlier this year (January 2016) has given further 
consideration to the circumstances in which parties will be prevented from 
referring the "same or substantially the same" dispute to adjudication. The 
decision follows a Court of Appeal decision in December 2015 considering the 
same issue. It provides added support for a narrow approach in assessing similarity 
with previous adjudication proceedings. 

Brown v Complete Building Solutions 

The Browns employed Complete Building 
Solutions {"CBS") in 2011 to demolish a house 
in Surrey and build a new one. The form of 
contract was JCT Minor Works. This 
incorporated the adjudication provisions of the 
statutory Scheme for Construction Contracts. 
The initial contract price was £496,578. The 
works went ahead and practical completion 
was certified in April 2013. A certificate of 
making good defects was issued in October 
2013. A final certificate followed. After that, 
CBS wrote to the Browns claiming a final sum 
off 115,450. When the Browns did not pay, 
CBS went to adjudication. 

The adjudicator's decision found the final 
certificate was ineffective as it had not been 
issued in accordance with the contract. The 
adjudicator also found that CBS's letter {based 
on that final certificate) was not a valid 
payment notice. CBS immediately sent a fresh 
letter asking for the same sum off 115,450, 
this time with reference to the contract clauses 
applicable where there is no final certificate. 
When that was not paid by the Browns, CBS 
started a second adjudication. The Browns 
objected. They said this was the "same or 
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substantially the same" dispute as the first 
adjudication and so the second adjudicator had 
no jurisdiction. The second adjudicator 
disagreed and pressed on. The Browns did not 
serve a pay less notice and did not participate 
in the second adjudication. The second 
adjudicator ordered payment to CBS and the 
Browns refused to pay. 

"Same or substantially the same"? 

The Browns challenged the second 
adjudicator's decision in the Technology and 
Construction Court and before the Court of 
Appeal. The Brown's relied on paragraph 9 of 
the Scheme, which states that 

"An adjudicator must resign where 
the dispute is the same or 
substantially the same as one which 
has previously been referred to 
adjudication and a decision has been 
taken in that adjudication". 

The Browns argued that CBS's second payment 
notice was served simply to correct 
"shortcomings" in the first application, so the 
substance of the two disputes was the same. 
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THE "SAME OR SUBSTANTIALLY THE SAME" DISPUTE: 
FURTHER COURT OF APPEAL GUIDANCE 
CONT. 

The Court of Appeal disagreed; the second 
adjudicator had not decided the same dispute 
as the first. 

• In deciding whether or not a dispute 
is "the same or substantially the same" 
one does not look at the dispute referred 
to a second adjudicator in isolation. One 
must look at the actual decision of the 
first adjudicator. This determines how 
much or how little remains for 
consideration by the second adjudicator. 
{The literal meaning of paragraph 9 of the 
Scheme could suggest a broader 
approach. However the narrower view 
which focuses on the issues actually 
decided in the first adjudication, rather 
than the issues referred to it, was upheld 
by the Court of Appeal's earlier decision 
in Harding v Paice in late 2015.) 

• The question is one of "fact and 
degree". The starting point will be the 
second adjudicator's view of whether the 
dispute referred to him is the same or 
substantially the same. The court will 
have "due respect" for the adjudicator's 
decision. 

• The second adjudicator in the present 
case was asked to determine a different 
issue. Even though both adjudications 
involved the same sum of money being 
claimed and the same parties, the second 
adjudication involved matters which had 
not been put before the first adjudicator - 
namely the fresh letter which amounted 
to a payment notice. The court highlighted 
that CBS was not trying to correct the 
mistakes in its earlier notice, rather it was 
approaching its claim via a new and 
different route. 

Conclusions and implications 

This decision provides additional Court of 
Appeal authority for a narrow approach to 
determining whether a dispute referred to 
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adjudication is sufficiently different from 
previous adjudications between the same 
parties. The Court of Appeal's suggestion that 
the subsequent adjudicator's view as to this 
issue is the starting point is notable. 

{It is also ambiguous whether the court's 
reference to "the adjudicator's decision being 
accorded due respect" meant the previous 
adjudicator's award, or the subsequent 
adjudicator's view on whether to proceed.) The 
previous cases referred to by the court would 
not appear to go this far. They suggest that the 
previous adjudicator's award is the starting 
point for any analysis as to the matters decided 
in the previous adjudication. 

Whichever is correct, this reference may be 
seized upon by parties in the future as 
supporting an even more limited approach in 
circumstances where a subsequent adjudicator 
has accepted jurisdiction, despite similar issues 
having been decided in a prior adjudication i.e. 
allowing more adjudications to proceed. 

In summary: 
• It is vital to consider the actual 
decision of the previous adjudicator 
(not just the dispute referred to him 
or her). This determines how much or 
how little remains for consideration 
by the subsequent adjudicator. 

• It may be the case that the court 
should take the subsequent 
adjudicator's view as to the question 
as a starting point and accord it "due 
respect". 

• Getting certificates and payment 
notices right under construction 
contracts remains critical. 

• Adjudication tactics are l<ey. 
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THE "SAME OR SUBSTANTIALLY THE SAME" DISPUTE: 
FURTHER COURT OF APPEAL GUIDANCE 
CONT. 

• Questions around starting fresh 
proceedings, reliance on notices and 
non-participation all need careful 
consideration. 

References: 
Brown v Complete Building Solutions Limited [2016] EWCA Civ 1 

This article first appeared in Law-Now, CMS Cameron Mcl(enna's free on line informotion service, 
and has been reproduced with their permission. For more information about Law-Now, please go 
to www.law-now.com 
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ARCHITECT FOUND NEGLIGENT IN 
FAILING TO FOLLOW CLIENT'S 
INSTRUCTIONS: A LESSON IN COMMUNICATION 

ALLIE FORD AND LACHLAN JOLLY 

Christian Education Ministries - Qld Ltd v Thomson Adsett Pty Ltd [2015] QDC 292 

Allie Ford and Lachlan Jolly have analysed the court decision OF Christian Education 
Ministries - Qld Ltd v Thomson Adsett Pty Ltd [2015] QDC 292 and concluded that it 
highlights the importance to a design professional of: 

• a detailed brief; 
confirming instructions in writing; 
keeping contemporaneous records; and 
clear communication . 

• 
• 
• 

Facts 
Christian Education Ministries - Qld Ltd (plaintiff) engaged Thomson Adsett Pty Ltd (defendant), 
a registered architectural business, to design a new multi-purpose assembly hall for construction 
at a school operated by the plaintiff. The plaintiff claimed damages against the defendant on the 
basis of breach of contract and negligence. 

The plaintiff argued that its CEO expressly instructed the defendant to design a full-sized 
basketball court and that this required the facility to be, among other things, at least 7m high 
(CEO's instruction). The architect's written brief was unclear on this matter. During the 
construction phase, the plaintiff discovered that the ceiling had an average height of Sm (as 
designed) and subsequently incurred additional expense in raising the ceiling height. 

The defendant said that it had not breached its retainer or been negligent as it did not have 
record of the CEO's instruction, and the school's principal had instructed it that a full-sized 
basketball court was not required (principal's instruction). The plaintiff argued that even if this 
were true, the defendant was liable for failing to clarify the plaintiff's instructions. 

Decision 
Judge Samios held that the defendant breached the contract and was negligent in failing to 
incorporate the plaintiff's express instruction into the design or, in the alternative, by failing to 
clarify its instructions. 

The court found that the notation on the design describing the court as a 'full-sized basketball 
court' supported the evidence that the CEO's instruction was given to the architect. The court 
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noted that since the defendant failed to record the principal's instruction, it was unsurprising 
that no record was made of the CEO's instruction. 

The court held that even if the CEO's instruction did not occur, the defendant would still be 
Liable for failing to clarify its instructions following the principal's instruction. 

Allie Ford is a Senior Associate in Minter Ellison's Projects, 
Infrastructure and Construction team. 

Allie's specialties include: 

- drafting and negotiating procurement contracts for 
construction and mining companies 
- preparing suites of procurement contracts for 
construction and mining companies 
- construction Litigation 
- Security of Payment Act adjudications WWW.MINTERELLISON.COM 
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Exclusion And Limitat 
Construction Contrac 

As Philip Barnes explains, consultants and contractors, as well as suppliers, are 
increasingly seekinq to Limit their potential exposure to clients (and others) in the 
construction contracts they agree. From their point of view this has the advantage 
that they can try to contain not only the types of Loss which they may face should 
their work or advice be faulty, but also the total quantum of that potential Loss. 
However as recent case Law shows, these clauses must be clear and concise otherwise 
you may find they are deemed to be unfair and unenforceable. 

Where one or other party puts forward its 
standard conditions, then substantial parts of 
those conditions may be written standard 
terms of business which fail to satisfy the 
requirement of reasonableness under the 
terms of the Unfair Contract Terms Act 1977. 
Section 3 provides as follows: 

11(1} This section applies as between 
contracting parties where one of them 
deals as consumer or on the other's 
written standard terms of business. 

(2) As against that party, the other cannot 
by reference to any contract term -(a} 
when himself in breach of contract, 
exclude or restrict any Liability of his in 
respect of the breach; except insofar as 
(in any of the cases mentioned above in 
this subsection} the contract term 
satisfies the requirement of 
reasona bleness." 

The reasonableness test is set out at section 11 
(1): 

"In relation to a contract term, the 
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requirement of reasonableness for the 
purposes of this Part of this Act ... is that 
the term shall have been a fair and 
reasonable one to be included having 
regard to the circumstances which were, 
or ought reasonably to have been, known 
to or in the contemplation of the parties 
when the contract was made ... 11 

Further, the presumption is that exclusion 
clauses are not reasonable; s. 11(5} provides 
that: 

"It is for those claiming that a contract 
term or notice satisfies the requirement 
of reasonableness to show that it does." 

Section 13(1} of the Act provides: 

"To the extent that this Part of this Act 
prevents the exclusion or restriction of 
any Liability it also prevents - (a} making 
the Liability or its enforcement subject to 
restrictive or onerous conditions; (b) 
excluding or restricting any right or 
remedy in respect of the Liability, or 
subjecting a person to any prejudice in 
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Clauses In t 

10n 

ts: Recent Developments 
Philip Barnes, 

Senior Associate 
FenwickELLiot 

consequence of his pursuing any such 
right or remedy; (c) excluding or 
restricting rules of evidence or 
procedure; and (to that extent) sections 2 
and 5 to 7 also prevent excluding or 
restricting liability by reference to terms 
and notices which exclude or restrict the 
relevant obligation or duty." 

It is not necessary, for the Act to bite, for the 
whole of the contract terms to be standard.1 
Further, in the case of Yuanda {UI<) Co. Ltd v 
WW Gear Construction Ltd,2 Mr Justice 
Edwards-Stuart said that to be standard, the 
terms have to be terms which the company 
uses for all (or nearly all) of its contracts of a 
particular type without alteration. The terms in 
question were not standard here because 
while Gear had offered the same terms to all of 
the trade contractors, few, if any, had 
contracted on the same terms. 

Exclusion and Limitation clauses 

As well as needing to be clear and consise, 
exclusion clauses are subject to the " 
reasonable" test imposed by the Unfair 
Contract Terms Act 1977 ("UCTA").3 UCTA also 
imposes a blanket ban on certain types of 
exclusion clauses - you cannot exclude 
liability for personal injury or death,4 and any 
attempt to exclude liability for one's own 
fraud will always be unreasonable. 

Subject to those constraints, and excluding 
legislation particular to "consumers" only, the 
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general approach of English law is to allow the 
parties to decide for themselves what the 
terms of their contract are to be. If the parties 
agree that the liability of one (or both) should 
be limited in a specific way then the courts 
tend not to interfere. As a result construction 
law cases which involve consideration of 
whether contract terms are "unfair", in the 
context of UCTA, are relatively rare. 

Recent case Law 

Saint Gobain Building Distribution Ltd (TIA 
International Decorative Surfaces) v Hillmead 
Joinery (Swindon) Ltd. 5 

Here the court considered the question of 
whether the express exclusion by a party's 
standard terms and conditions of contract of 
the otherwise implied term of "satisfactory 
quality" of goods supplied, and its attempt to 
limit its liability to the value of the goods 
concerned, was reasonable. The case also 
serves to show that the particular 
circumstances of each case will affect the 
conclusion a court will come to in deciding if 
contract terms are "unfair". 

Saint Gobain (trading as International 
Decorative Surfaces {"IDS") supplied laminate 
sheets to Hillmead who bonded these sheets 
to MDF to make bonded panels which they 
then supplied to a shopfitter. The shopfitter 
used them in fitting out a number of Primark 
stores. There were alleged to be problems with 
the goods. 
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EXCLUSION AND LIMITATION CLAUSES IN CONSTRUCTION 
CONTRACTS - RECENT DEVELOPMENTS 
CONT. 

IDS had not been paid for sheets they had 
supplied to Hillmead, so they issued a claim. 
The claim was admitted but was met by a 
counterclaim of over £367,000 for different 
goods supplied to Hillmead by IDS. In the 
counterclaim Hillmead alleged that IDS's 
laminate sheets were not of "satisfactory 
quality",6 as Statute required. 

IDS's primary defence to this was that the 
statutorily implied term that their goods were 
of "satisfactory quality" had been excluded by 
their express standard terms and conditions 
which had been incorporated into the contract 
between the parties. In particular, IDS's 
standard terms and conditions included the 
following clauses:- 

"8.9: Save as set out in the foregoing sub­ 
clauses no other terms, whether 
conditions warranties or innominate 
terms, express or implied, statutory or 
otherwise shall form part of this contract 
(except where the customer deals as a . 
consumer within section 12 of the Unfair 
Contract Terms Act 1977 ... )." 

"8.10: "The company shall not be liable 
for any loss of profit, loss of business, loss 
of goodwill, loss of savings, increased 
costs, claims by third parties, punitive 
damages, indirect loss or consequential 
loss whatsoever and howsoever caused ... 
suffered by the customer or any third 
party in relation to this contract ... " 

"8.11: "Except for death or personal 
injury directly attributable to the 
negligence of the company or in the case 
of fraudulent misrepresentation in no 
circumstances whatsoever shall the 
company's liability (in contract, tort or 
otherwise) to the customer arising under, 
out of or in connection with this contract 
or the goods supplied hereunder e><ceed 
the invoice price of the particular goods 
concerned." 

If this argument was correct, and IDS's terms 
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and conditions applied to the contract, then IDS 
had a good defence to the claim for £367,000. 

Did these exclusion and Limitation 
clauses apply? 

Hillmead said that these terms did not apply 
because they were in breach of the Unfair 
Contract Terms Act. 

In addressing the question of unfair contract 
terms the court considered (amongst other 
matters):- 

(i) What were the terms of the contract 
between IDS and Hillmead? In particular: 

• were IDS' standard terms and 
conditions incorporated into the 
contract; and/or 

• did the contract have the usual 
implied terms as to satisfactory quality 
and/or fitness for purpose as Hillmead 
alleges? 

(ii) If IDS' standard terms and conditions 
were incorporated into the contract, did 
they (whether all or individually) satisfy 
the statutory test of reasonableness? 

Were IDS in a position to impose their terms 
and conditions because they were in a 
significantly stronger ~osition tha~ ~illmead? If 
there was that inequality of bargaining power 
then that, coupled with other aspects of the 
conditions, may mean that IDS' standard terms 
and conditions did not satisfy the statutory test 
of reasonableness and so would not be 
incorporated into the contract. 

In the UK there are only two suppliers of the 
laminate sheets, and IDS supplies 75°/o of the 
UI< sales. They therefore have a dominant 
position in the market. 

IDS' turnover was about f 111 million while 
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EXCLUSION AND LIMITATION CLAUSES IN CONSTRUCTION 
CONTRACTS - RECENT DEVELOPMENTS 
CONT. 

HiLLmead's was about £2m. 

The court concluded that IDS were in a 
stronger bargaining position than Hillmead. 

The court considered IDS' terms and 
conditions, in particular applying (amongst 
others) the following tests: 

(i) whether it is reasonable to exclude 
implied terms as to satisfactory quality 
and/or fitness for purpose, as provided 
for in clause 8.9; 

(ii) whether it is reasonable to confine 
any remedy to replacement of the goods, 
alternatively to Limit financial Liability to 
the invoice price of the goods, as 
provided for in clauses 6.2 and 8.11; 

(iii) whether it is reasonable to exclude 
any Liability for consequential Loss etc, as 
provided for in clause 8.10. 

The court considered a key issue in deciding 
whether clause 8.11 was reasonable was that 
the direct Loss which a defect in the Laminate 
panel would cause to Hillmead would be much 
greater than the cost of the Laminate panel 
itself, and both parties knew this at the time of 
the contract. Clause 8.11 did not therefore 
satisfy the statutory test of reasonableness. 
The court concluded that the key issues in 
considering whether clause 8.10 satisfied the 
statutory test of reasonableness were the 
following: 

(i) the parties were not of equal 
bargaining power; 

(ii) the term was not negotiated; 

(iii) the term seeks to exclude all Liability 
for consequential Loss, rather than seeks 
to Limit such Liability; 

(iv) if the provision with Less serious 
consequences to the buyer (namely the 
combined effect of clauses 6.2 and 8.11) 
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does not satisfy the statutory test of 
reasonableness, that is a strong indication 
that the clause with more serious 
consequences to the buyer (namely the 
effect of clause 8.10} also does not satisfy 
the statutory test of reasonableness; and 

(v) it was in the contemplation of the 
parties that any direct Loss to the buyer 
would be greater than merely the cost of 
replacing the goods. 

Was the reasonableness test 
satisfied? 

For all these reasons the court concluded that 
clause 8.10 also did not satisfy the statutory 
test of reasonableness. 

The parties were not of equal bargaining 
power, IDS could not by their standard terms 
and conditions exclude implied terms as to 
satisfactory quality and fitness for purpose, IDS 
could not exclude Liability (except personal 
injury or death) to the invoice price for the 
goods and IDS could not exclude Liability for 
consequential Loss. 

As none of IDS' particular terms and conditions 
satisfied the test of reasonableness as required 
by 5.6 (3) of UCTA, Section 14 of the Sale of 
Goods Act 1979 which imposes an implied term 
as to satisfactory quality was not ousted by the 
IDS exclusion clauses. 

The judge then went on to find that IDS were 
not in breach of contract because the bonded 
panels were of satisfactory quality in the 
circumstances. 

However, the case can be contrasted with an 
earlier decision from 2007. 

Shepherd Homes Ltd v Encia Remediation Ltd 
and Green Piling (2007}7 

In that case Green Piling were subcontractors 
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EXCLUSION AND LIMITATION CLAUSES IN CONSTRUCTION 
CONTRACTS - RECENT DEVELOPMENTS 
CONT. 

to Encia. Shepherd were developing a site for 
94 homes on poor ground. Piling was needed 
to improve foundations and Encia, the civil 
engineering contractor, employed Green Piling 
to carry out the piling work. 

Encia were a subsidiary of AIG Engineering 
Group, part of the American International 
Group of companies, one of the largest 
insurance groups in the world. Green Piling 
had an annual turnover of a little over 
£336,000 at the time. This contract value was 
£100,000 net, possibly rising to a maximum of 
£250,000 for the following phase. 

Green Piling carried out works and after six 
months some properties showed signs of 
settlement. Shepherd sued Encia who In turn 
sued Green Piling. The potential liability was 
£10m, possibly more. 

Are Limitation and exclusion clauses 
Likely to fail the reasonableness test? 

The contract between Green Piling and Encia 
contained the following condition: 

114.3. Our maximum total liability is 
limited to the Contract Price; whether in 
contract or in tort, for any damage or loss 
whatsoever, including all direct or 
consequential loss." 

The contract also required Green Piling to carry 
f lm insurance. 

In that case the court, having considered UCTA, 
concluded that clause 4.3 was incorporated 
into the contract, it was not unreasonable, 
there was no inconsistency between the cap 
on liability imposed by clause 4.3 and the 
requirement to carry flm insurance, and that 
Encia had superior bargaining power-they 
had other tenders to do the work (which also 
included limitations on liability}, but chose 
Green Piling. 

Therefore clause 4.3 limiting Green Pilings 
liability to Encia succeeded. 
19 Buildlaw / Mar 2016 

Conclusion 

Important factors in deciding whether 
limitation of liability clauses will be successful 
are:- 

(i) how those clauses come to be 
incorporated in the contract; 

(ii} the respective bargaining power of 
the parties; and 

(iii} the objective reasonableness of the 
clause itself. 

In considering whether to limit your liability 
you may be better off setting a reasonable limit 
on your liability and specifying precisely the 
type of loss you are prepared to accept rather 
than trying to exclude your liability altogether. 

Footnotes 

1. Pegler v Wang [2000] BLR 218 
2. [2010] EWHC 720 (TCC} 
3. 5.2(2} UCTA and 5.3(2} UCTA 
4. 5.2(1} UCTA 
5. [2015] EWHC 87 (TCC} 
6. Sale of Goods Act 1979 5.14 
7. [2007] BLR 135 
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SANSON V EBERT 
CONSTRUCTION LIMITED 
[2015J NZHC 2402 (SANSON) 

This case provides a useful example of how 
sections 296(3)(a} and (b} can be significant 
obstacles for creditors. Decided in October 
2015, Sanson concerned the successful 
application by the liquidators of Takapuna 
Procurement Limited (TPL} to set aside 
payments made by its financier, BOS 
International (Australia} Limited (BOSI}, to a 
construction company engaged by TPL, Ebert 
Construction Limited (Ebert} pursuant to a 
direct deed arrangement as payments made on 
behalf of the insolvent developer. Sanson is 
the first New Zealand case where a liquidator 
has raised this argument but is unlikely to be 
the last. Direct deeds are a common 
contractual tool in construction projects to 
give financiers the right to step into the place 
of the developer and directly arrange for 
payments to the contractor to ensure that the 
development is completed. 

It was held that the direct deed did not provide 
an independent obligation on the financier to 
make payments, rather they allow the financier 
to elect to make payments in place of the 
developer and prevent the contractor 
cancelling the contract upon a default'. Such 
payments are made from the loan facility 
available to the developer and are accordingly 
limited to the extent of that facility. It is on 
this basis that the liquidators in Sanson argued 
that the payments made to Ebert by BOSI were 
actually the property of TPL which was applied 
by BOSI on TPL's behalf and therefore unfairly 
received in preference to other creditors.2 

The Court rejected the creditor's good faith 
defence.3 Relying on section 296(3)(b} 
Doogue Al refused to accept Ebert did not 
appreciate that the transaction gave it an 
undue preference or did not anticipate 
insolvency. Associate Judge Doogue declared 
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the payments voidable under s 293 (the 
charges provision} of the Companies Act 1993. 
The result of this judgment is that contractors 
who negotiate and enter into direct deeds and 
receive payments under them are unlikely to 
get the protection they will have expected. 

Ebert raised several other arguments, including 
that BOSl's obligations to Ebert were as 
guarantor and independent of TPL. All were 
rejected.4 It is observed that payments made 
by secured creditors for construction work may 
create value increases in their security, and be 
neutral (or even positive} to unsecured 
creditors in liquidation. Ebert has appealed. 
Further guidance in this area will be helpful. 

End Notes 
1 At [94]- [98]. 
2 At [38]. 
3 At [181] and [183]. 
4 At [71]-[74] and [89]- [92]. 

UD 
OLAY 
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RETENTIONS UNDER 
THE SPOTLIGHT 

- SUZY LOVELL 

The Department for Business, Innovation and Skills (BIS) has recently announced a 
review of the practice of retentions in the construction industry. Together with 
other industry bodies such as the National Specialist Contractors Council, the 
Specialist Engineering Contractor's Group and the Scottish Futures Trust all 
lobbying for major change as well as the ever increasing momentum of the Fair 
Payment Campaign, are we finally on the brink of real reform? 

The 2009 amendments to the Housing Grants, Construction and Regeneration Act 1996 (i.e. the 
Construction Act) brought a measure of regulation to the use of retentions through its 
prohibition on condition payment provisions. The Government also Launched its Construction 
Supply Chain Payment Charter in April 2014 with a commitment to move to zero retentions by 
2025. However, neither of these measures appears as yet to have stemmed the current practice 
of retentions. 

The practice of retentions in the UI< originated in the railway construction sector in the 1840's, 
where the rapid expansion of the railway network resulted in new construction companies 
forming to meet the surging demand. However, with insolvency rates high, clients were driven to 
deduct a "retention" from payment schedules, in some cases withholding up to 20°/o of the 
contractors' payments, in order to ensure there was a fund available to help them cover the costs 
of completion should the firm default. Today, a 20°/o retention might seem absurd but it remains 
commonplace for clients to withhold 5°/o from Contractors and for contractors in turn to 
withhold 3-5% from subcontractors. 

So what are the problems with retentions? 

• Cashflow - the contractor is denied payment for work it has already completed putting 
a strain on its cashflow, which only heightens down the supply chain. 

• Risk Lies with the Subcontractors - contractors pass down the retention to its 
subcontractors whose retention money is then at risk of contractor insolvency. Where 
profit margins are narrow, the retention can often represent the majority if not all of the 
profit on any given project. 

• Administration - keeping records on outstanding retention, chasing release at the end 
of the rectification period and trying to find out who is responsible for release a year or 
more on from the completion of the project all create administrative hurdles. 

• Increased cost for Clients - contractors may increase the price for the works in order to 
offset the risk of not recovering the retention at the end of the project. 
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RETENTIONS UNDER THE SPOTLIGHT 
CONT. 

The Scottish Construction Procurement Manual which applies to the central government sector 
in Scotland, sets out the need for those procuring construction works to employ project 
assurance measures to protect the public purse from becoming Liable, but it does not specify 
that this should necessarily be achieved by the use of cash retentions: 

"Decisions should be project based and processes should be proportionate 
to the specific circumstances of the project. .. Cash retentions or other 
traditional means of assurance should not prevail purely by default". 

The manual also Lists some sensible alternative project assurance measures to cash retentions 
which are already used on a wide range of projects, not just in public procurement- such as 
retention bonds, performance bonds and parent company guarantees. Retention bonds are a 
win-win as the contractor has the monetary protection it requires and the sub-contractor keeps 
hold of its cash (and with the cost of the retention bond usually being factored into the price of 
the works). It also suggests that Lessons could be Learned from the trial of project bank accounts 
in Scotland and questions whether similar trust accounts might be used to administer retentions. 

With pressure from Lobbyists increasing and the government now Launching a review of this 
area, both Legal and industry reform may well be possible. 

This article first appeared in Law-Now, CMS Cameron Mcl<enna's free on line information service, 
and has been reproduced with their permission. For more information about Law-Now, please go 
to www.law-now.com 

LDSAFE RETENTION 
TRUST FUND 

tors - DO NOT Let anyone withhold retentions 
ro you unless they are held in trust in a unique 
BuildSafe® Retention Trust Fund Account established 
just for you for that project - CALL NOW 0508 4 
BUILDSAFE 

www.buildsafe.co.nz 

Boilcl 
SECURITY OF PAYMENT SCHEME 
TE KAUPAPA MO TE WHAKARURU PAREMATA 



WITH FRIENDS LI 
BURGESS V LEJONVARN: A PARABLE F 
CONSTRUCTION PROFESSIONALS 

A friend phones you for legal advice. He is in she would not charge for her services as 
the middle of home extension works and while project manager. A friendly gesture, though 
they started off well, the works are now one she probably regrets. 
running well behind schedule and the 
standard of workmanship is shoddy. What do 
you do? Hang up in a panic or confidently 
recite Supreme Court judgments and reassure 
them that you are happy to help out and 
advise them for free. They are a friend after 
all. 

I found myself in a not too dissimilar position 
shortly before Christmas. My mother called 
about a wood-burning stove she had installed 
in her living room. It had been fitted poorly 
and was leaking onto the carpet. Before I knew 
it, I found myself reeling off the various causes 
of action she could bring in contract, tort and 
(more exotically} unjust enrichment, citing the 
pertinent provisions of relevant legislation 
with bombast and aplomb. Had I read Burgess 
v Lejonvarn at that stage I would have 
exercised a little more caution. 

Burgess v Lejonvarn 

Mr and Mrs Burgess and Mr and Mrs Lejonvarn 
had been friends for over 10 years when the 
Lejonvarns found themselves at the 
Burgesses' Olympics-themed party in the 
summer of 2012. Mr Burgess unfurled a high­ 
level design for a landscape garden he hoped 
to build in his back garden. The designer had 
quoted a price off 150,000, a little steep 
according to Mrs Lejonvarn, an architect and 
project manager by trade. Things escalated 
from there and before long Mrs Lejonvarn 
found herself agreeing that her and her team 
would carry out the work at a lower price and 
that, for the early stages of the project at least, 

23 Buildlaw / Mar 2016 

The project was a disaster. Mrs Lejonvarn, who 
had no prior experience managing major 
landscaping projects, was unable to implement 
Mr Burgess's dream design. Costs significantly 
overran. Relations between the two soured and 
Mrs Lejonvarn was eventually replaced with 
the landscape gardener that provided the 
original design. Mrs Lejonvarn is now 
defending a claim for £265,000 without any Pl 
insurance cover. 

The trial was limited to the evaluation of 
certain preliminary issues: 

• Did a contract exist between the 
parties, and if so on what terms. 

• Did Mrs Lejonvarn owe the 
Burgesses a duty of care in her role 
as project manager. 

The judge concluded that there was no 
contract between the parties. Basic elements 
of contract formation were absent, including 
offer and acceptance, certainty of key terms 
and consideration. This is unsurprising, given 
the informality of the parties' relationship and 
Mrs Lejonvarn's decision to provide her 
services gratuitously. 

The law of tort was less kind to Mrs Lejonvarn. 
After examining the relevant authorities, the 
nature of her relationship with the Burgesses 
and the extent of her role in the project, the 
judge reached a clear conclusion: Mrs 
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KE THESE 
~oR 

• • • 

- Oliver Pearson 
Associate, Contentious Construction 
Berwin, Leighton Paisner LLP 

Should you always refuse a 
friend'srequest for advice? 

It is tempting to jump to wild conclusions 
about the implications of this case for 
construction professionals. To do so would be 
a mistake. 

As the judge was at pains to point out, Mrs 
Lejonvarn was not giving ad-hoc, informal 
advice to friends in a social context. This was a 
significant project and Mrs Lejonvarn's role 
was integral. She assumed responsibility for 
procuring contractors, supervising on site, 
reviewing payment applications and 
overseeing the project budget. The Burgesses 
relied on her professed expertise. Although 
the parties were friends, her services were 
provided in a professional context and on a 
professional footing. 

In holding Mrs Lejonvarn to account, the case 
serves as a timely reminder of the standard of 
conduct that society expects, and the Law 
requires, of professionals. The relevant 
standard was that of a reasonably competent 
project manager and architect. The fact that 
Mrs Lejonvarn was not registered as an 
architect in the UI< was immaterial. She had 
obtained the relevant qualifications in the US, 
was a registered architect in the Netherlands 
and regularly referred to herself as an 
architect in conversations with the Burgesses. 

Lessons learnt 

If you take just one thing away from this case, 
it should be this: beware of the dangers of 
mixing work and friendship. What might seem 
Like a good idea amid the bonhomie of a 
www.buildingdisputestribunal.co.nz 

celebration or other social event is not always 
the best decision in the Long term. It took just 
two months of poor project management to 
dissolve a decade-Long friendship. 

If you take away two things, the second is 
never to give advice in a capacity approaching 
a professional one without Pl insurance. You 
wouldn't walk a tightrope without a safety net, 
would you? 

The case is also the Latest in a Long Line that 
illustrates the perils of failing to properly 
document an agreement to provide 
professional services or carry out construction 
works. In this case, it would have brought some 
much needed clarity, not only to Mrs 
Lejonvarn's role, but also to the contractual 
framework for the project more widely. The 
judge commented somewhat wryly that while 
Mr Burgess was adamant that Mrs Lejonvarn 
was the main contractor on the project, his own 
counsel agreed with Mrs Lejonvarn that her 
role was that of project manager and that Mr 
Burgess had a direct relationship with the 
contractor. 

Finally, the case acts as a reminder of the TC C's 
willingness to rule on preliminary issues to 
help narrow the issues and bring about a 
settlement. It will be interesting to see 
whether the preliminary hearing averts the 
need for a full trial. As the judge noted at the 
close of his judgment, he could not think of a 
case better suited to mediation. 

BERWIN 
LEIGHTON 

.....-PAISNER 
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CASE IN BRIEF: 
BSC CONSTRUCTION LTD V Vv 

The High Court decision in BSC Construction Ltd v Withers [2015] NZHC 
19881 represents a significant judicial endorsement of the Building 
Dispute Tribunal's 'on the documents' rules for expedited commercial 
arbitration. 2 

Facts 

BSC had contracted with Mr Withers to build an accommodation lodge for him. Disputes arose 
as to the terms of their contract, and whether or not BSC was in breach. Claims and 
counterclaims were put forward. 

The parties agreed to deal with the issues by arbitration. As the High Court judgment records, 
they wanted a prompt resolution. By an exchange of emails, they further agreed to conduct the 
arbitration under the Rules, which provide for an award to be given 'on the documents' (i.e., 
without any viva voce hearing). Both parties understood that the Rules excluded any ability to 
cross examine witnesses or to make oral submissions. 

The Arbitrator made an award in favour of BSC.3 When BSC sought to enforce the award, 
however, Mr Withers opposed the application and initiated proceedings to have it set aside. His 
central arguments were that the absence of any opportunity to file evidence in reply to that filed 
by BSC on its claim amounted to unequal treatment of the parties (thus infringing the right to 
equal treatment in Article 18 of the First Schedule to the Arbitration Act 1996), and that he had 
not had a fair hearing as a result. 

Decision 

The Court held: 

There is nothing in the Expedited Arbitration Rules to suggest that the parties 
contemplated any inequality of treatment. Although they did not provide for a 
response from Mr Withers to any sworn statements submitted by BSC in response to 
his counterclaim, that was no different from BSC's inability to reply to the evidence 
to be given on Mr Withers' defence. A symmetrical approach was taken to the 
evidence to be given in support of and in opposition to BSC's claim (on the one 
hand) and evidence in support of and in opposition to Mr Withers' Counterclaim (on 
the other).4 

... there was no breach of the rules of natural justice by the Arbitrator. He gave both 
parties an opportunity to be fully heard (on the papers, as agreed between them) 
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'ITHERS [2015] NZHC 1988 
Royden Hindle 

and made factual findings on the evidence submitted in accordance with the 
arbitration agreement.5 

The application to set the award aside was dismissed, and the application by BSC to enforce the 
award was granted. 

Comment 

The decision confirms that where the parties in an arbitration have agreed to the 'on the 
documents' procedures set out in the Rules in order to have a prompt outcome, then the Court 
will hold them to that. 

In reaching its decision, the Court referred to and placed significance on the clauses of the 
Expedited Arbitration Rules which set out the purpose of the Rules (I.e., "to ensure that the 
arbitration is conducted fairly, promptly and cost effectively and in a manner that is proportionate 
to the amounts in dispute and the complexity of the issues involved"6) and the Overriding 
Objective (i.e., to enable the Arbitrator to produce a final award including as to costs within 45 
worl<ing days after appointment7). As Heath J said: 

The contractual provisions governing delivery of Points of Claim, Defence and 
Counterclaim, together with sworn statements and documentary evidence, contemplated 
that Mr Withers would put his best case forward on his counterclaim in sworn statements 
filed in support, but would not have any opportunity to reply to sworn statements and 
supporting documents provided by BSC in response. Those arrangements evidence an 
intention, on the part of both parties, to reduce procedural safeguards otherwise available 
to minimise the risk of incorrect factual findings. That was the price that they were 
prepared to pay to obtain a prompt resolution of their dispute.8 

The judgment is a welcome confirmation that procedures in the BDT's Rules for Expedited 
Commercial Arbitration provide a dispute resolution mechanism that is both proportionate to 
what is in issue, and effective in the end result. 

END NOTES: 

121 August 2015 per Heath, J. 

2 The case concerned an agreement to arbitrate on the BDT's ECA 45 Agreement to Arbitrate 
and Rules for Expedited Commercial Arbitration on the Documents: see http://www. 
buildingdisputestribunal.co.nz/ ARBITRATION/ ARBITRATION+RULES.html (referred to as 'the 
Rules'). These are the same as the ECA 45 Agreement to Arbitrate and Rules for Expedited 
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NZHC 1988 
CONT. 

Commercial Arbitration on the Documents, offered by the New Zealand Disputes Resolution 
Centre ( NZDRC}: http://www.nzdrc.co.nz/ ARBITRATION/ ARBITRATION+ RU LES.htm L. 

3 There were in fact two awards: a partial award dealing with the substantive issues, and a final 
award dealing with costs. However, nothing turned on that in the High Court, and it is 
convenient to refer to both as one award for present purposes. 

4 Para [SO]; the judgment then addresses an argument that the Arbitrator had agreed to contact 
Mr Withers if he (the arbitrator} considered that any affidavits raised issues of credibility on 
which Mr Withers had not commented. The Court found that the Arbitrator had not placed any 
reliance on such evidence, which he (the Arbitrator} had not considered to be determinative of 
anything of importance. 

5 Para [57] of the judgment. 

6 Clause 1.1 of the Rules. 
7 Clause 1.2 of the Rules. 
8 Para [26] of the judgment; emphasis added. 

Royden Hindle 
Royden is an Arbitrator, Adjudicator and 
Mediator based in Auckland, New Zealand. 

He is a Principal Panelist with Building 
Disputes Tribunal, NZDRC and NZIAC. 
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In 28 years' practice as a general civil and 
commercial litigation practitioner, Royden has been 
involved in cases covering a wide range of topics, 
including Arbitration; Commercial matters; 
Commissions of Inquiry; Companies; Competition 
Law; Construction; Contracts; Disciplinary matters; 
Employment; Energy; Fishing quotas; Forestry; 
Human Rights; Intellectual property; Judicial review; 
Land; NZ Bill of Rights Act; Practice and procedure; 
Property; Public law; Public reserves and roading; 
Summary judgment; Tax; and Trade practices. 

Royden has appeared as amicus curiae in the Maori 
Land Court, and in the High Court. In addition he has 
been involved in a number of substantial 
arbitrations, both as counsel and as Arbitrator. Before 
taking on the role of Chairperson of the Human 
Rights Review Tribunal on a full time basis in 2005, 
he conducted a number of successful mediations. 
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NZl4C 
• NEW ZEALAND INTERNATIONAL ARBITRATION CENTRE 

TE POKAPO WHAKATAUNGA TAIAO O AOTEAROA 

International Commercial Arbitration 
International Commercial Arb-Med 
International Commercial Mediation 
The New Zealand International Arbitration Centre (NZIAC) provides 
an effective forum for the settlement of international trade, 
commerce, investment and cross-border disputes in the 
Australasian/Pan Pacific region, including construction and 
infastructure disputes. 

New Zealand provides an ideal, neutral and independent venue or 
seat for international arbitration and for international mediation. 

New Zealand is geographically well located in the South Pacific, 
nestled centrally between Asia, Australia, the Pacific Islands and 
the western seaboard of the United States and South America. 

New Zealand is a modern, dynamic country with an open economy 
and business environment. New Zealand is politically stable and 
has excellent infrastructure, communication, technology and a 
supportive legal environment that underpins the efficacy of 
international dispute resolution. 

For more information please see our website 

www.nz1ac.com 



Bingham's 
Corner 

TONY BINGHAM 
Is on Arbitrator, Mediator and Barrister. 
As well as that, Tony is a renowned writer, 

commentator and lecturer. 

As Time Goes By 
An adjudicator's decision is binding until the dispute is finally determined but here's a case 
that opens up the question of limitation and how late that determination can tal<e place. 

Aspect argued in reply to Higgins that Higgins was out of time on that claim 
for more money, but Aspect was in time to be repaid. Dear me no, said the 
judge, You are both out of time. 

In the asbestos quarrel, eight judges went one way, one judge went the other. I am still not 
convinced. All the effort is in still trying to fathom 17 years on, how our world-beating 
construction adjudication is intended to work. Now then, bear with me; it's a tricky point about 
the contract you sign up to or even verbally agree every day. It's called the limitation period. 
Some call it "time bar". My bricklayer friends talk about it all the time. Lawyers do too. 

Higgins Construction PLC called on Aspect Contracts (Asbestos) Limited to survey a housing trust 
site in Notting Hill. The asbestos report was then used by Higgins to bid for the demolition and 
redevelopment. They won the job and engaged an asbestos removal firm to do their stuff. They 
found, they said, a lot more work and Higgins paid the asbestos removal contractor. Then, four 
years later, they asked an adjudicator to order Aspect to stump up the £822,482 losses and 
interest said to arise out of Aspect's wrongful survey. The adjudicator ordered Aspect to pay 
Higgins instead £490,627. That's where it all stood then. It seemed to be done and dusted. 

We all know that adjudication is binding unless and until a court or arbitrator hears that dispute 
afresh. And if that happens, the light, fast scrape of adjudication and the break-neck speed of 
decision-making give way to the deep-dig, and thorough inquiry of the court or arbitration 
process. In this every day contract the limitation period or time bar was six years which meant 
that any action for breach of contract had to begin by, at the latest, early 2011. It was not until 
2012 that Aspect decided that the adjudicator had awarded too much and come to litigation to 
get the £490,627 back. 

Well, then, said Higgins, what's sauce for the goose is sauce for the gander. Higgins also said the 
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adjudicator got it wrong and counter-sued for the shortfall of £331,855+ interest. 
And this is where the bricklayers and lawyers start falling about laughing. Aspect argued in reply 
to Higgins that Higgins was out of time on that claim for more money, but Aspect was in time to 
be repaid. Dear me no, said judge No.1. You are both out of time. Let's face it these two 
companies had let oodles of time slip by sitting on their hands. The six-year limitation clause 
defeated both of them, he said. But Aspect now had the bit between its teeth. It asked three 
more judges to reverse judge No.1. It argued that the losing party (Aspect) in adjudication had 
six years from when the "wrongful overpayment" was made to seek a declaration that the order 
to pay was wrong and get its money back. Put another way, the time bar didn't apply to 
"negative declarations" meaning, said Aspect, "we paid too much in the adjudication". As for 
Higgins, its claim for the total amount, they said, remained a claim under the contract for 
negligent services provided. So time ran out under the contract but not under the adjudication. 
Higgins was coming under the litigation to argue for its rights under the contract. But Aspect was 
coming for its right to be re-paid what was ordered in the adjudication. Subtle, isn't it? And the 
three more judges agreed. That was the Court of Appeal. Ouch, said Higgins. If Aspect can argue 
the adjudicator was wrong, then Higgins can argue the adjudicator was wrong. Right? 

Wrong, said five more judges, this time in the Supreme Court. Aspect won again. 
Look, most adjudications are conducted under "the Scheme". So too was this one. So it is 
important to understand this judgment. The parties argued their rights under their contract in 
front of the adjudicator. That had to be done within the six-year limitation period. (Sometimes 
you sign your contracts as a deed. The limitation period then is 12 years). No problem thus far. 
By now four years of the six was used up. Both had two years left to begin the dispute process 
all over again in court. But neither did. In year seven, Aspect began a High Court action for 
repayment. Higgins countered for more money. The five later judges agreed with the previous 
three. An overpayment can be recovered. The Scheme says the adjudicator's decision is binding 
for the time being. All Aspect has to show is that the money ordered by the adjudicator is 
subsequently shown not to have been due. There is said to be an implied term or principle of 
return or restoration {the lawyers call it restitution). That's different seemingly from Higgins 
arguing for damages under the contract. 

All these nine judges were deployed to decide whether both Aspect and Higgins could now re­ 
argue the dispute about the alleged negligence. And when it goes back into court for the 
substantive dispute, you can bet on it that a whole range of arguments will be advanced that 
were not put to the adjudicator. But if it is found that Higgins was entitled to more than they got 
in the adjudication, they won't be able to enforce that decision because they'll be out of time. 
I wonder if the eight judges are any good at bricklaying? 

Discord on Concord Street 

Design & build contracts spell bad news, most of all for the poor blighters who buy what's 
built. Design should be left to designers. 

The builder who ta Ices on design has to have all the skills of an architect. 
Damn it, it ta Ices seven years of training and testing before a man can call 
himself an architect. 

Placing a contract with a builder to design and build is daft. Forever have I said so. Before I took 
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Bingham's Corner Cont ... 

the bar I worked with a chap called Dick Humphries. Dick was a builder: huge experience, never 
(well, hardly ever) did he do a duff building. He didn't Like architects very much. Too fancy by 
half, he said. Always coming up with new rules and reglations for doing this or that work. Oh, he 
obeyed these architectural specifications; shrugged, tutted but obeyed. If Dick had had his way, 
he would have built things as we always did; blow all these fancy ideas. Look, if he had designed 
and built the buildings, they would be beautifully built and completely in breach of the 
Defective Premises Act, unfit for habitation and Dick would have been very upset if a judge told 
him that. And, when over all these years in this super world of construction any one tells me that 
design & build contracts are the bee's knees, I cringe. Design then build, I applaud. Builders 
should build. Architects should design - alongside the engineers with all those Letters after their 
name. And if you think that the great gurus of our time, such as Latham and Banwell and 
Emmerson gave the thumbs-up to putting design in the hands of builders, they got it wrong. 
Better building is "design then build". 

Come with me and Look at two new blocks of flats in Concord Street, Leeds. Take a shufti on 
Google street map. They were marketed as "high quality apartments", sold off plan; 171 of 
them. When the purchasers moved into their apartments, they were taken aback by what they 
found. Even the builder said they Looked Like council flats. Then they found problems galore. In 
the Litigation that followed, the claim was to re-build the external envelope and internal defects. 
That came to f 14m. Snag is, the contract was between the umpteen owners and the developer. 
Snag, because by now that firm, City Wall Corporation Limited, was in administration. So the 
owners sued the builder outside of the contract under the Defective Premises Act. The design 
and some of the build made the apartments "unfit for human habitation". Let me give you more 
background. 

At the outset when the developer received the tenders for the "high quality apartments", the 
price was too high for their financial resources. Another builder approached the developer with 
a bright idea: he would build the 171 apartments for a price that was within the developer's 
budget. The process, said the builder, was that he would have a "fairly free hand to make the 
necessary changes to the specification". And so it was. 

So now I will tell you what the design complaints were. Remember this is the builder who is 
being sued for wrongful design. The complaints: inadequate insulation of the walls giving cold 
spots; mould on the ceilings and walls; inadequate design of partition walls; of door frames; 
wrongful design of party walls; cold bridging on balcony supports; wrong design of drainage to 
walkways; wrongful design of roof and glazing; wrongful design of Leaky glazing; wrongful 
design to basement car park; dampness, ponding; unsafe fire escapes; unsafe mansafe system 
on the roof. 

Don't think for one moment that all this was cheapjack jerry-building. The use of words such as 
inadequate or wrongful or notions that the work was not up to snuff is always to be tested by 
asking who sets the standards? If it were Dick Humphries' world, he would have happily built to 
design standards that he had been brought up with. In the Litigation, that argument was run. But 
the judge said: "It is no answer to say that buildings constructed in a previous era and much 
sought after as dwellings were built to different standards and therefore such standards should 
be regarded as acceptable." He added: "Time marches on: so do industrial and professional 
standards." 

That's the nail I want to hit on the head. The builder who takes on design has to design as would 
a professional designer. And that means he has to have all the skills of an architect, a structural 
engineer, an M&E engineer and more. Get the idea? Damn it, it takes seven years to make it 
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through the training and testing of a pupil-architect before he can call himself an architect. It's 
not enough to say: "Well, I have been a builder all my life so I can design." Stop it. Builders take 
on design-build contracts out of the need to get work. Then, some get an architect on board to 
design this bit or that bit. Subcontractors mostly do the design; they think they know what's 
what because it is their specialist territory. Scrape away a little and you often find no true 
qualifications at all. 

Ask architects and engineers if they like "mucking in" with a builder under a design-build 
contract and they will say no. These qualified people are and ought to be tethered to the client, 
and doing the specification, doing the drawings and getting the script written with no gaps 
before any bids are invited. And ask the builders if they like "mucking in" with the design and 
they will say no. Cobbler stick to thy last. 

Architects design; builders build. Write the script, then perform the play. 

Build 
II 

BuilclRi fit ·- 
" 

AGREEMENT AND CONDITIONS OF CONTRACT 
FOR USE ON NEW HOUSING 

AND SIGNIFICANT ALTERATIONS OR ADDITIONS 
TO EXISTING STRUCTURES 

BCC1:2015 

, .. MC, 
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BuildRight • BuildSure • BuildSafe 
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LETTERS TO THE 

Letters 
to t:tie 
Editor, 

We welcome Letters to the editor 

If you would Like to submit a Letter for possible publication please ... 

Email a MS Word copy of your Letter as an attachment to 
editor@buildingdisputestribunal.co.nz - with "Letter to the Editor" as the 
subject 

Include your full name and contact details 

l<eep your Letter short, concise and to the point 

Avoid personal attacks (even if you perceive you are responding to a 
personal attack). 

We Look forward to hearing from you 
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